CITY AND BOROUGH OF SITKA
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100 Lincoln Street | Sitka, Alaska 99835
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118 Cascade Creek Road
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Lawrence (Larry) Edwards
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Re: Application for an Initiative Petition Limitation of Cruise Visitation in Sitka
Dear Ms. Leccese and Mr. Edwards:
Your initiative petition was filed in person, with the Municipal Clerk’s Office, on June 18

2024. That application seeks to call for an initiative petition limiting cruise visitation in
Sitka.

Find attached the Notice of Determination for your application for an initiative petition.
Please contact me if you have questions. Thank you.

Sincerely,

9’(& (FEHE DA
Sara L. Peterson, MMC
Municipal Clerk

Cc:  Michael Gatti, of Counsel JDO Law
Taylor McMahon, Attorney JDO Law
John Leach, Municipal Administrator
Amy Ainslie, Planning & Community Development Director
Mayor and Assembly Members



CITY AND BOROUGH OF SITKA

A COAST GUARD CITY

NOTICE OF DETERMINATION

Application for an Initiative Petition
Limitation of Cruise Visitation in Sitka

l, the undersigned, the duly chosen, qualified Municipal Clerk of the City and Borough of
Sitka, Alaska, and keeper of the records of the Assembly, DO HEREBY CERTIFY:

That an application for an initiative petition was filed with the Municipal Clerk on June
18, 2024,

That said application for an initiative petition seeks to limit cruise visitation in Sitka;

That said application for an initiative petition contains the signatures and residence
addresses of 12 registered City and Borough of Sitka voters who will sponsor the
petition;

That said application for an initiative petition contains the name and address of the
prime sponsor: Klaudia Leccese, 118 Cascade Creek Road, Sitka, Alaska; and the
name and address of the alternate sponsor: Lawrence (Larry) Edwards, PO Box 6484,
Sitka, Alaska;

That said application for an initiative petition contains the full text of the ordinance to be
initiated;

That said ordinance is legally insufficient for those reasons stated in the attached
memorandum from Attorneys Michael Gatti and Taylor McMahon, dated July 2, 2024,
which is hereby incorporated by reference.

THEREFORE, | find that the application for an initiative petition filed on June 18, 2024
does not meet the requirements for an initiative petition and an initiative petition will not
be prepared.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the official seal of
the City and Borough of Sitka this 2" day of July, 2024.

)

,. 3 /7 ]
%UA (A0 e §pr_
Sara L. Peterson, MMC
Municipal Clerk
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MEMORANDUM

FROM: Michael Gatti
Taylor McMA

TO: Sara Peteggorn, MMC
Municipal Clerk
DATE: July 2, 2024
RE: Application for an Initiative Petition Regarding Cruise Ships

I. INTRODUCTION

We have been asked by the City and Borough of Sitka (“City” or “Sitka™) to provide a
legal opinion on an Application for an Initiative Petition that would limit cruise ship visitation in
Sitka (“Application.”) The Application was filed by Klaudia Leccese on June 18, 2024. It is the
third application on this issue in the past year.!

The present Application seeks to enact a new title in the Sitka General Code (“SGC”):
Title 25 “Tourism.” This new code section would limit cruise ship visitation by placing daily and
seasonal caps on the number of “persons ashore.” Under the proposal, cruise ship companies
would participate in a draft-style pre-season scheduling conference to obtain port call
authorizations. Cruise ships would have to obtain a Sitka Cruise Ship Permit while those owning,
managing, or operating a port facility would have to obtain a Sitka Port Facility Permit.

The “persons ashore” limitation is enforced via fines and, potentially, barring the ship’s
passengers from disembarking. The system will be administered by a department designated by
the municipal administrator. Aggrieved parties may appeal to this department.

IL BACKGROUND ON THE CRUISE SHIP INDUSTRY IN SITKA

Cruising in Alaska’s southeast is a regional industry and scheduling is currently handled
at the regional level by Cruise Line Agencies of Alaska (“CLAA”). CLAA performs a variety of
services. Notably, it creates all Alaska cruise ship schedules and has a sizable staff to manage this

! The first was filed on September 15, 2023 by Lawrence T. Edwards that proposed to create a new port district. This
was found to be an impermissible appropriation and also to contain provisions that were confusing, misleading, and
incomplete. The second was filed on October 25, 2023 by Lawrence T. Edwards and John C. Stein. Instead of
creating a “port district,” this second application proposed an ordinance that imposed daily, weekly, and annual caps
on cruise visitors to Sitka without changing the zoning text or zoning map. Upon review, the Municipal Attorney
concluded that, while this new approach did not create an impermissible appropriation, it contained several
provisions that were confusing, misleading, and incomplete.
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complex scheduling process. Ship schedules are set out multiple years in advance and scheduling
takes place over a period of months.

Prior to 2022, Sitka did not have large cruise ship berthing facilities. Cruise ships would
anchor offshore and lighter passengers to smaller docks. From there, these visitors would come
into town on foot, disperse on pre-booked tours, or by other modes of transportation from the

docks.

This all changed with the development of the Sitka Sound Cruise Terminal (*SSCT”),
which is privately owned. This terminal was developed to berth much larger, neopanamax ships
(those with 4,000+ guest capacity plus crew). In the spring of 2021, SSCT provided the City
notice that 400,000 cruise passengers were expected in 2022: a significant jump from the
approximately 200,000 cruise visitors that Sitka historically saw. 2023 was another record-
breaking year for cruise tourism in Sitka. The City understands that SSCT currently has long
term berthing contracts with multiple cruise lines. Passengers arriving at SSCT are shuttled into

town via bus.

The rapid rise in cruise visitors has caused discord among Sitka’s residents. While there
are economic benefits to hosting cruise ship visitors, there are also downsides related to
congestion and overcrowding. Following this increase in cruise ship tourism, the City created a
Tourism Task Force (“Task Force”) to facilitate the transition to long-term tourism
management.” The Task Force had five main directives to explore and make recommendations

on:

Levels of tourism in Sitka;

Annual review cycle of City operations and tourism funding;

Assisting in the development of a Tourism Management Best Practices program;
Land use regulations and waterfront development policies; and

Regional strategies to advance Sitka’s interest regarding cruise tourism.

I

The Task Force finalized its recommendations to the Sitka Assembly on April 30, 2024,
and they were adopted by the Assembly on May 16, 2024. The Task Force recommendations
were broad ranging, including the level of cruise visitation in Sitka, on-going public processes
for managing tourism, regulations, permitting, zoning, development policies and regional
engagement strategies. The proposed ordinance, in contrast, is more narrowly focused on the
level of cruise visitation in Sitka. The following highlights some of the differences:

2 The City currently has a Short-Term Tourism Plan.



Sara Peterson, MMC

July 2, 2024
Page 3 of 14
Provision/Issue TTF Recommendations Ballot Prop
Means of Control Pursue a mutual agreement Regulatory approach to

between CBS and the industry to
achieve target numbers

achieving target numbers

agreement, create a policy for
use of city-owned lightering
docks to control/curtail peak
visitor days

Seasonal Cap No specified seasonal cap/limit | 300,000 seasonal cap
Daily Cap Target daily maximum in range | 4,500
of 5,000 — 7,000
Quiet Day(s) Designate one to two days per One day each week (no
week (the same day(s) every specificity that it would be the
week) with 1,000 or fewer cruise | same day of the week on a
passengers in town consistent basis) with no ships
larger than 250 passenger
capacity in town
Length of Season Mid-May — Mid-September May 1 — September 30
Managing Docks In addition to the mutual No differentiation of how

different docks should be
managed/booked to achieve
target numbers

The Task Force recommendations have been converted to an Action Plan, which is
pending Assembly review, discussion, and direction. Some of the actions are already ongoing.>

III. LEGALFRAMEWORK

Article VI, Section 6.01 of Sitka’s Home Rule Charter provides that “[t]he powers and
rights of the initiative and referendum are reserved to the people of the municipality as prescribed
by law.” The Assembly, by ordinance, is tasked with the responsibility of regulating initiative

procedures.*

Under SGC 2.80.040, a petition for an initiative or referendum shall:

1. Embrace only a single comprehensive subject; and

2. Set out fully the ordinance or resolution sought by the petition; and

3. State upon the petition, when circulated, the date of first circulation of the
petition, the name of the petitioner and where he/she can be reached; and

4, Contain the statements, when circulated, that the signatures on the petition

must be secured within ninety days from the date of the first circulation
and that all signators are qualified voters in the municipality; and

3 Because the Assembly has not enacted a measure concerning long term tourism management, but is rather

considering an Action Plan, this initiative is not void under Art. IX, Sec 4 of the Alaska Constitution.
4 Sitka Home Rule Charter, Article VI, Section 6.01.
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5. Have the required number of signatures as set out in the Charter, spaces
for each signature, the printed name of each signer, the date each signature
is affixed, the residence and mailing addresses, and one of the following
identifiers: Voter ID number, Social security number, or birth date of each
signer; and

6. A statement, with space for the sponsor’s sworn signature and date of
signing, that the sponsor personally circulated the petition, that all
signatures were affixed in the presence of the sponsor, and that the sponsor
believes the signatures are those of the persons whose names they purport

to be; and
7. Signers must be qualified voters in the municipality; and
8. Space for indicating the total number of signatures on the petition.

Alaska Statutes also address the initiative process at the municipal level. AS 29.26.100
reserves to residents of municipalities the right of local initiative and referendum. Under AS
29.26.110(a), an initiative or referendum is proposed by filing an application with the municipal
clerk. The municipal clerk shall then certify the application if she (1) finds it is in the proper form
and (2) that the matter:

Is not restricted by AS 29.26.100;

Includes only a single subject;
Relates to a legislative rather than to an administrative matter; and
Would be enforceable as a matter of law.

el .

For purposes of this analysis, we assume that you will review the form of this
Application. The following discussion relates to items 1-4 above.

IV.  DISCUSSION

In Alaska, voter initiatives are broadly construed to preserve them whenever possible.
Courts have a duty to give careful consideration to questions involving whether a constitutional
or statutory limitation prohibits a particular initiative proposal on subject matter grounds.”® The
role of a municipal clerk in reviewing an initiative application is to determine whether any of the
subject matter limitations on the use of the initiative process apply.” In this case, the Application
should not be certified because it is unenforceable as a matter of law due to (1) misleading,
confusing, and incomplete terms and (2) that the requirement of the Sitka Cruise Ship Permit
violates the Tonnage Clause.

5 AS29.26.110(a).
¢ Swetzof v. Philemonoff; 203 P.3d 471 (Alaska 2009).
7 Alaska Action Center, Inc. v. Municipality of Anchorage, 84 P.3d 989, 992-93 (Alaska 2004).
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As an initial matter, stakeholders in opposition to this initiative asserted that the
Application is time barred under SGC 2.80.040(D)(2), which states that “[i]f the petition is
deemed insufficient for any reason other than lack of required number of signatures, it may not
be amended or resubmitted sooner than one year.” However, (D)(2) speaks to the sufficiency of
the petition, while subsection (A) speaks to the certification of the application. There is no such
time bar for resubmitting an application.®

a. The proposed ordinance is not restricted by AS 29.26.100

The restriction imposed by AS 29.26.100 incorporates the subject matters restrictions of
Art. XI § 7 of the Alaska Constitution, which provides that:

[t]he initiative shall not be used to dedicate revenues, make or repeal
appropriations, create courts, define the jurisdiction of courts or prescribe
their rules, or enact local or special legislation. The referendum shall not
be applied to dedications of revenue, to appropriations, to local or special
legislation, or to laws necessary for the immediate preservation of the
public peace, health, or safety.

Under AS 29.26.100. “An initiative proposes to make an appropriation if it ‘would set
aside a certain specified amount of money or property for a specific purpose or object in such a
manner that it is executable, mandatory, and reasonably definite with no further legislative

action.””

The Alaska Supreme Court has approved of a two-step inquiry to determine if there is an
appropriation: first, the court should “determine whether the initiative deals with a public
asset.”!? Second, the Court should determine whether the initiative “would appropriate that
asset.”!! There are two reasons for this prohibition:

First, the provision ‘prevents an electoral majority from bestowing state
assets on itself.’ This concern comes into play when the initiative would
enact a give-away, forcing the state or a municipality to transfer assets into
private hands...Second, the limitation on initiatives ‘preserves to the
legislature the power to make decisions concerning the allocations of state
assets.” This ‘ensures that the legislature, and only the legislature, retains
control over the allocation of state assets among competing needs.” This

§ Reading this section of the SGC to impose a one year time bar on resubmitting applications for initiative petitions,
which may only need minor modifications to become sufficient, would frustrate the ability of the people to avail
themselves of the initiative process.

9 Alaska Action Center, Inc. v. Municipality of Anchorage, 84 P.3d 989, 993 (2004) (citing City of Fairbanks v.
Fairbanks Convention & Visitors Bureau, 818 P.2d 1153, 1157 (Alaska 1991)).

Y dnchorage Citizens for Taxi Reform v. Municipality of Anchorage, 151 P.3d 418, 422 (Alaska 2006).

1 Jd at 423).
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concern is implicated in cases in which the initiative ‘designates the use of
state assets,” even if the assets remain in state ownership.'?

For instance, in Alaska Action Center, the proposed initiative at issue would have
amended the municipal charter to preserve the lower end of Girdwood Valley as a park.!> The
initiative was rejected by the municipal clerk as an impermissible appropriation.'* The Alaska
Supreme Court agreed. It found that the initiative would have designated the use of a public
asset, land, in a way that encroached on the legislature’s control over the allocation of State
assets among competing needs.'

In another case, McAlpine v. University of Alaska,’® the initiative at issue would establish
a community college system separate from the University of Alaska and require that the new
system be given “such property as is necessary” for its operation and that the amount of property
transferred “shall be commensurate” with property held by the former community college on a
certain date.!” The Alaska Supreme Court held that the first part of the initiative relating to
“necessary” funds was not an appropriation because the discretion remained as to what was
“necessary.”!® However, the third sentence of the initiative, which required a certain funding
level, was an appropriation.!® Thus, the Court directed the superior court to order the lieutenant
governor to sever the third sentence of the proposed bill and place the remainder on the ballot.??

Under 25.01.040(A) of the proposed ordinance, “the municipal administrator shall
designate a department or departments(s) to develop and maintain the Sitka Cruise Visitation
Schedule... The schedule shall list each ship authorized for each day and the number of ‘persons
ashore’ authorized for each ship.” This department shall craft “Sitka Cruise Ship Permits” and
“Sjtka Port Facilities Permits” and bear responsibility for enforcing them.?!

While the Application tasks the designated department with scheduling, oversight, and
enforcement responsibilities to effectuate the “persons ashore™ limitation, it does not fund these
activities nor does it designate a specific department to oversee tourism. There are certainly
practical issues associated with this new scheme. To schedule and maintain the proposed Sitka
Cruise Visitation Schedule, which would have Sitka take over this work from CLAA, would
likely require additional staff and specialized software. The process is likely to be unwieldy as

12 14 at 993-94 (internal citations omitted).

13 14 at 990.

14 Id

15 1d. at 994.

16 McAlpine v. University of Alaska, 762 P.2d 81 (Alaska 1988).
7 1d. at 83.

8 1d at91.

9 1d at 91.

2 1d at 95-96.

2125.01.080
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cruise ship scheduling is a more complex proposition than contemplated by this proposed
ordinance.

Nonetheless, simply creating a new government program or liability is not an
appropriation.? For instance, in McAlpine, the ballot initiative was allowed to create a new
government program, the community college, but not to appropriate its funding: which discretion
remained with the legislature. Similarly, the D.C. Court of appeals held that an initiative
establishing an overnight shelter program was not an impermissible appropriation when the
initiative committed no assets to the program.??

Similarly, the proposed ordinance at issue here tasks an unnamed department with
effectuating and enforcing the Sitka Cruise Visitation Schedule, but does not fund it. While funds
and personnel will be required to implement the system of permits, scheduling, and enforcement
the proposed ordinance does not appropriate funds for this purpose, as it cannot. Because the
Application only creates a new program related to tourism, but does not attempt to fund it, it is
not an impermissible appropriation. Therefore, the proposed ordinance is not restricted by AS

29.26.100.
b. The proposed ordinance includes only a single subject.

As with the prior iterations, this proposed ordinance pertains to a single subject, the
limitation of cruise visitation in Sitka. Therefore, the proposed ordinance satisfies AS

29.26.110(a)(2).
¢. The proposed ordinance is legislative, not administrative.

Under AS 29.26.110(a)(3), an initiative must relate to a legislative, not an administrative
matter. In 2009, the Alaska Supreme Court was presented with its first opportunity to interpret
this subsection.?* At issue in Swetzof was an initiative proposing that the City of Saint Paul “shall
not engage in the sale or delivery of electric power to retail customers”: which would have the
effect of taking Saint Paul out of the utility business.”® The City contended, in part, that the
initiative related to an administrative, not a legislative matter.?® The Alaska Supreme Court
disagreed. It began by noting that the legislative/administrative distinction is based on
government efficiency. Upon review of how other courts had addressed the

2 McAlpine at 91.

B District of Columbia Board of Elections and Ethics v. District of Columbia, 520 A.2d 671, 675 (D.C. App. 1986).
2 Id. at 476.

% Id. at 473.

% Id at 474.
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legislative/administrative distinction, it approvingly used three of the four guidelines set forth by
the Supreme Court of Kansas in City of Wichita v. Kansas Taxpayers Network, Inc.:*

1. An ordinance that makes new law is legislative; while an ordinance that
executes an existing law is administrative. Permanency and generality are
key features of a legislative ordinance.

2. Acts that declare public purpose and provide ways and means to
accomplish that purpose generally may be classified as legislative. Acts
that deal with a small segment of an overall policy question generally are
administrative.

3. Decisions which require specialized training and experience in municipal
government and intimate knowledge of the fiscal and other affairs of a city
in order to make a rational choice may properly be characterized as
administrative, even though they may also be said to involve the
establishment of a policy.?®

The Court found that the Saint Paul initiative was legislative because removing the city
from the utility business would be a new policy directive under the first guideline and was
general. Additionally, the initiative declared a public purpose to discontinue electric power sales,
satisfying the second guideline.”” While guideline three may not have been satisfied for the
initiative, the Court indicated that this was a balancing exercise, noting that the third guideline
should not supersede the first two.*

In the present case, the Application meets guideline 1 and 2. It makes new law limiting
cruise ship visitation to Sitka. Similarly, it declares a public purpose of limiting cruise ship
visitation to Sitka and provides a means of doing so through the daily and seasonal caps on
“persons ashore.” This represents a new policy direction for Sitka. Guideline 3 may not be
satisfied, however, as in Sweizof, this is a balancing test. Because the Application establishes a
new policy with respect to cruise visitation in Sitka, it is legislative, not administrative.

d. The proposed ordinance would not be enforceable as a matter of law.

AS 29.26.110(a)(4) prohibits ordinances that are unenforceable as a matter of law. While
procedural and technical requirements are relaxed for citizen initiatives, “confusing or

27874 P.2d 667 (1994).

28 The fourth guideline is that “no one act of a governing body is likely to be solely administrative or legislative, and
the operation of the initiative and referendum statute is restricted to measures which are quite clearly and fully
legislative and not principally executive or administrative. 2003 P.3d at 477. The Court elected not to follow this
guideline, noting that it ran counter to the rule of construction that proposed initiatives should be construed liberally
whenever possible. /d. at 479.

Y Id at 479.

30 Id
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misleading petitions frustrate the ability of voters to express their will.”?! Additionally, while
most constitutional challenges are not ripe until after voter enactment, proposed initiatives that
are clearly unconstitutional or illegal should not be certified.*>

i. Constitutional Challenges

Opponents of the proposed ordinance have raised certain constitutional challenges: citing
the Commerce Clause, the Constitutional Right to travel, the Takings Clause, and the Admiralty
Clause. However, it is premature to address these arguments at this stage.

The constitutionality of an initiative may be reviewed either before it goes to the voters or
after it is enacted. There are two types of constitutional challenges.* The first type “invoke the
particular constitutional and statutory provisions regulating initiatives.”* For these challenges,
the municipal clerk “has the discretion to reject the measure if she determines it violates any of
the liberally construed restrictions on initiatives.”*

The second type of challenge involves “general contentions that the provisions of an
initiative are unconstitutional.”® In this later instance, the municipal clerk may only reject the
measure “if controlling authority leaves no room for argument about its unconstitutionality.”’
The difference between these two approaches is whether the initiative process is appropriate for
the subject matter of the initiative, not whether the substance of the initiative is
unconstitutional.*® In the present case, the objections raised by the opponents of the Application
fall into this second type of constitutional challenge and a court may likely find they should not
be addressed at this stage. Instead, stakeholders may need to seek judicial resolution of

prematurely raised legal arguments.

As previously noted in the review of the October 25, 2023 application, there is a factually
similar case, Association to Preserve and Protect Local Livelihoods v. Town of Bar Harbor,
presenting a challenge to a land use ordinance that established a daily cap on cruise ship
disembarkation. A decision was issued by the U.S. District Court for the District of Maine on
March 1, 2024 that largely upheld the ordinance: concluding that an initiative can be used to
restrict cruise ship visitation in the manner proposed here, despite numerous federal challenges.®

31 Citizens for Implementing Medical Marijuana v. Municipality of Anchorage, 129 P.3d 898, 902 (Alaska 2006).
32 Carmony v. McKechnie, 217 P.3d 818, 819-20 (Alaska 2009).

35 dlaska Action Center, Inc. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004).

34 1d

35 Id

36 Id

37 Id

38 Id

392024 WL 952418 (D. Maine March 1, 2024).
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Appeal was recently taken. At its present juncture this case, while similar, does not yet present
controlling authority applicable to this Application. A future appellate court decision may amend
that position by providing legal guidance on cruise ship initiatives.

ii. The Sitka Cruise Ship Permit fee violates the Tonnage Clause

While it is premature to address the generalized constitutional challenges alleged by
stakeholders, that portion of the proposed ordinance that requires ships to pay a fee to obtain the
Sitka Cruise Ship Permit violates the Tonnage Clause of the U.S. Constitution and the Rivers and
Harbors Appropriations Act (“RHAA,” 33 USC §5). The Tonnage Clause prohibits charging a
vessel for using navigable waterways. The simplest formulation of the relevant rule of law is that
states and municipalities may charge vessels reasonable fees for rendering or making available
services 7o the vessel that further the marine enterprise or that enhance the safety and efficiency

of interstate commerce.*’

The proposed ordinance requires “[a] cruise line company whose ship(s) will make one or
more port calls in Sitka during a year [to] apply for and receive a current, valid, “Sitka Cruise
Ship Permit’ individually for each ship that is not exempt under 25.01.03 0(A)(7).*' Applications
will be reviewed upon payment of a fee in an amount set by the Assembly.*? The purpose of
obtaining the Sitka Cruise Ship Permit is to: “(i) ensure awareness by the cruise industry of its
responsibilities under this chapter; (ii) ensure adherence to the daily and annual caps in section
25.01.030, (as expressed in section 25.01.040); (iii) ensure accurate and complete data collection;
and (iv) aid enforcement of this chapter.”*’

This Sitka Cruise Ship Permit requirement violates the Tonnage clause. This is primarily
because none of the stated reasons for requiring cruise ships to obtain these permits clearly
articulate any sort of service to the vessel. Instead, the stated purposes of the permit (and
associated fee) are mostly in service of the proposed ordinance and Sitka. While one might argue
that “ensuring awareness” of the passenger caps is a service to the vessel, that is a stretch.
Without some better or different justifications for the permit fee, this part of the proposed
ordinance fails under a 33 USC §5 analysis.

40 Cryise Lines Int’l Assoc. Alaskav. City & Borough of Juneau, 356 F.Supp.3d 831, 843-44 (D. Alaska 2018),
overruled on other ground by Lil’ Man in the Boat, Inc. v. City of San Francisco, 5 F.4™ 952 (9th Cir. 2021).
4125.01.050(A)(1).

4225 .01.050(B).

4325.01.050(A).
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iii. The proposed ordinance contains confusing, misleading, and
incomplete provisions.

The proposed ordinance must be reviewed to consider its legal sufficiency, and it must be
worded carefully enough to be enforced. Initiatives must be drafted clearly enough so that the
voters know what they are voting on and so future disputes over the initiative’s meaning are
avoided. In this case, certain provisions of the proposed ordinance are confusing, misleading, and
incomplete as follows:

(1) Under 25.01.050(E)(1), each permittee, meaning the cruise ships and the port
facilities, “shall accurately count ‘persons ashore’ for its ship or onto its port facility.”
While the permittees “shall assist the department in resolving any data
inconsistencies,™* it is unclear how the City would proceed with enforcement if there
was conflicting information between the ship and the port regarding persons ashore.
There is no mechanism for what happens if there is an impasse or the City cannot
solve the irregularity or inconsistency and how penalties should be applied in that
situation. That is, if the persons ashore count cannot be reconciled, whose data should
CBS rely on? The ship’s or the port’s?

(2) Under 25.01.040, to be eligible to apply for a preseason port call authorization for a
ship, the ship must have a valid permit for that cruise season issued under 25.01.050.
21.01.050(3) provides that a permit is valid for the current year. This is confusing and
incomplete as it reads as though ship scheduling can only occur in the current year,
yet cruise ship tickets are sold father in advance due to the level of advanced planning

needed.

(3) 25.01.070 states that if cruise ships are barred under 25.01.080(B) due to excessive
violations, the ship and port facility shall not allow passengers to disembark (except
in the case of an emergency). This is the only reference to what “barring” entails and
who is responsible for it. There are no provisions in the Sitka Cruise Ship Permit or
Sitka Port Facility Permit sections that inform permittees on how *“barring” should
work, nor any information asked of permittess regarding their procedures for
“barring.”

(4) Under 25.01.030(A)(8), no person shall be impeded from disembarking, even if a port
call causes exceedance of a cap or a ship’s person’s ashore. However, 25.01.070, in
conjunction with 25.01.080(B) does provide that passengers shall not be allowed to
disembark in cases of excessive violations of a ships “persons ashore.” This is
inconsistent and confusing.

4 25.01.050(E)(1)(e).
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As with the prior version of this proposed initiative, on the one hand as an
enforcement mechanism, cruise ships are barred from making port calls (25.01.080(B)
provides that port call authorizations shall be cancelled). On the other hand, the
proposed code says there will be no interference with seafarers and passengers from
coming ashore (25.01.070). As with the prior version, voters will not know what they
are voting on and future disputes concerning these provisions are likely.

(5) 25.01.080(A) provides the penalty for a ship or port who fails to obtain/possess a
valid permit prior to ship arrival, which includes the ship or port facility begin barred
until the permit is obtained. However, the provisions for “barring” under 25.01.070
make no reference to violations under this section and it is unclear how “barring”
would work in this no valid permit scenario.

(6) 25.01.080, governing enforcement, is poorly drafted. It appears that subsection (A)
applies when a cruise line or port facility does not have a valid permit, subsection (B)
applies to ships that exceed their authorized “persons ashore,” and subsection (C)
applies to failures to collect and/or report data and other violations of the permittee’s
permit. However, the application of these subsections to certain scenarios could be
clearer. Additionally, there is tension between subsections (A) and (B):

e (A) has the penalties for a ship or port failing to obtain a permit prior to ship
arrival which include a $5,000 fine and the unpermitted ship or unpermitted
port being barred until a permit is obtain. (B) states that unscheduled, non-
emergency port calls carry a $15,000 fine and port calls by that ship would be
barred for one year.

o Ships and ports must have a permit to be on the schedule. Therefore, any port
call by a ship without a permit (or to a port without a permit) would, by
definition, be unscheduled.

o It is unclear which set of penalties would apply. Applying both is problematic,
as (A) only requires the ship or port be barred until a permit is obtained and
(B) requires the ship to be barred for a year. It is also unclear which fine, or
both, should be levied.

e Under (A), it is also unclear whether in the case of an unpermitted ship
making a port call, if only the ship gets the $5,000 fine or if the port does as
well.

e 25.01.040(B) states, “If a cruise ship makes a port call that is not in the
schedule, the ship and the port facility it utilizes are in violation of this
chapter.” This means that if an unpermitted ship makes a port call, it is
unscheduled and perhaps the $15,000 fine in (B) should also be levied against
the port.

(7) The appeal process under 25.01.080(G) does not specify what happens to the
permittee during the appeal process (i.e. whether the enforcement action is stayed
until the appeal is finalized). Given that entire cruise lines could be barred for a year
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and all scheduled port calls canceled, the lack of clarity in this section has high
financial stakes for the permittee.

(8) Under 25.01.020(D), the definition of a cruise ship includes providing commercial
passengers with a “tourist experience.” This is vague. Could a group call themselves
naturalists, cultural observers, etc. to exempt themselves from these provisions?

(9) The proposed ordinance does not have a prescriptive way of determining the “persons
ashore” expected from any ship in the scheduling process. 25.01.040(1) requires each
ship application for port calls include the maximum number of “persons ashore,” but
doesn’t define the basis for that maximum number (e.g. lower berth capacity, etc.).
This creates inconsistency across lines/ships, which could advantage some during the
scheduling process.

(10) The proposed ordinance is misleading because, with a randomized draw for
scheduling, it is highly probably that the resulting schedule will not be optimized for
use under the caps. As a result, the actual number of cruise passengers in Sitka may be
well below the target numbers voters thought they were approving via the ballot
initiative.

For instance, if a ship is unable to get the day it wants in Sitka, a series of “if-thens”
have to be gone through to figure out where else that ship could berth, which has flow
down effects on the entire itinerary of not just that ship, but other ships and ports.
Cruise lines would be unlikely to make these kinds of “real time” decisions during the
scheduling conference. Therefore, the scheduling conference will likely reach an
impasse.

(11)  Under the proposed ordinance, the City would be responsible for scheduling
privately owned facilities (primarily SSCT) as well as municipal facilities. Under
25.01.040(1), port call authorization applications include an identification of the port
facility the applicant will use for each port call. However, there is no provision for
what happens if the ship’s preferred port facility is not available, but there is still
space for the ship under the caps. The proposed ordinance makes no consideration for
when private facilitates would or would not be willing to accommodate a booking,
and which ships have contracts to berth at the facility.

V. CONCLUSION

We recommend that the Application is denied certification for the reasons presented
above.
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Attachments:

e June 25, 2024 letter from Holland & Hart re Third Version of Initiative Petition Limited
Cruise Visitors in Sitka

e June 27, 2024 letter from Helsell Fetterman re Third Application for Initiative Petition for
Limitation of Cruise Visitation in Sitka

e June 28, 2024 letter from Cashion Gilmore & Lindemuth re “Cruise Limitations”

Initiative Petition
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Borough Attorney

Lega Department

City and Borough of Sitka
100 Lincoln Street

Sitka, AK 99835

legal @cityofsitka.org

Re:  Third Version of Initiative Petition Limiting Cruise Visitorsin Sitka

Dear Borough Attorney:

On behalf of my client, SitkaDock Co., LLC (“SitkaDock Co.”), | write regarding the application
for an initiative petition seeking to limit cruise visitors in Sitka, filed with the City Borough on
June 18, 2024. As you are aware, both previous versions of this petition were rejected by the
Municipa Clerk, in consultation with you, because the ordinances proposed by the applications
were confusing, misleading, and incomplete, and, in the case of the first version, because you
found the proposed initiative would have appropriated public resources in violation of AS
29.26.110(a)(1) and the Alaska Constitution.

Thisversion is procedurally deficient and barred by the City Code, and should be rejected on this
ground, because petitioners must wait one year before amending and resubmitting their petition.
In addition, this third version should also be rejected on substantive grounds: the initiative is
unenforceable because it remains confusing, misleading, and incomplete, it constitutes an
appropriation under Article X1, Section 7 of the Alaska Constitution, the initiative is pre-empted
by federal law, and violates the Alaska Constitution’ s right to travel.

I.  TheProposed Ordinance

The proposed ordinance would put in place a complex scheme of permits, schedules, and fines
designed to limit cruise visitation to Sitka. The mechanism used to achieve this purpose is a cap
system which (1) restricts the cruise season to May 1 through September 30, (2) restricts the use
of cruise vessels to only 6 days per week, (3) restricts daily persons ashore to 4,500, and (4)
restricts persons ashore during the entire cruise season to 300,000.

First, al individua cruise ships and all port facilities must obtain a permit after paying an
unspecified fee to be set by the Assembly. The permit application requires the ship or port facility
to specify what data collection procedures it intends to use to count “persons ashore,” giving the
department discretion to determine whether those procedures are “sufficient” for “complete and
accurate data.” No specific system for data collection is established.

Location Mailing Address Contact
420 L Street, Suite 550 AuthorOfficeUser2 p: 907.865.2600 | f: 907.865.2680
Anchorage, AK 99501 AuthorOfficeUser3 www.hollandhart.com
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Prior to the cruise season, the proposed initiative would require all ships to apply for port call
authorizations. Then, representatives from every cruise line would come together at a conference
to create a cruise schedule which complies with the cap system. Names of applicants would be
randomly drawn and once drawn, the representative would select one slot in the schedule per
month. This process is repeated until the schedule has hit the relevant caps or no more applicants
request space in the schedule. Applicants can later apply for unfilled space or apply to swap spaces
with ties for simultaneously filed applications broken by coin toss.

Enforcement of the schedule would occur via fines for every violation of the caps and, despite
several provisions suggesting the contrary, bans cruise ship passengers disembarking in certain
situations. For acruise line with multiple ships, offenses apply collectively. On the third violation,
aship, or an entire cruise line, would be prohibited from landing passengersin Sitkafor one year.
Finesare al so assessed for the failure of aship or port facility to acquire apermit, and disembarking
passengers are barred until a permit is obtained.

Finally, the proposed ordinance grants appeal rights and grants the Ports and Harbors Department
the ability to seek administrative search warrants to investigate actual or suspected violations of
the quotas.

[I. Petitioners Must Wait One Y ear Before Submitting an Amended Petition.

Chapter 2.40.040 of the Sitka General Code governs initiatives and referendums. Subsection A
providesthat a*“petition for initiative” shall be certified by the municipal clerk within 10 days, or,
if the clerk declines to certify the petition, shall notify the sponsors of the ground for denial.
Subsection D(2) provides that if a petition “is deemed insufficient for any reason other than lack
of required number of signatures, it may not be amended or resubmitted sooner than one year.”

Petitioners submitted the first version on September 15, 2023, which the Municipal Clerk rejected
on September 29, 2023. Petitioners then submitted a modified version of the first petition on
October 25, 2023, which the Clerk rejected on November 9, 2023. Neither petition was rejected
for lack of the required signatures, but rather for the substantive reasons noted above.

The third petition is an amendment and resubmission of the first and second petitions, and for that
reason should be rejected. Petitioners should not get a third bite at the apple when Borough Code
prohibits a second (without waiting for one year).

The second version constituted an amendment to the first. In the context of ballot initiatives, the
Alaska Supreme Court has explained that “the significance of the term ‘amendment’ implies such
an addition or change within the lines of the original instrument as will effect an improvement, or
better carry out the purpose for which it was framed.”! This is precisely what the initiative

1 Bessv. Ulmer, 985 P.2d 979, 985 (Alaska 1999) (discussing the difference between “ amending”
the Constitution by ballot initiative and “revising” the Constitution through a constitutional
convention).
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sponsors intended when they submitted their second version — a change to the original instrument
effecting an improvement, so as not to run afoul of the constitutional prohibition on initiatives that
appropriate the Assembly’ s zoning power.

Similarly, the third version of the initiative amends the second version. The third version contains
the same permit and scheduling system within the second version and the same methodology of
daily and yearly caps. It aso contains essentially the same enforcement mechanism of escalating
fines culminating in the barring of a cruise line landing passengers upon athird violation. Indeed,
the third version is simply an attempt to remedy the many deficiencies of the second version, and
thus constitutes an amendment or resubmission of the previous versions.

[Il. Substantive Analysis

Like the first two applications, certain provisions of the third version are confusing, misleading,
and incomplete, as discussed below. In addition, the third version amounts to an appropriation of
state resourcesin violation of AS29.26.110(a) and Article X1, Section 7 of the Alaska Constitution
because the proposed initiative would narrow the legislature’s range of discretion to make
decisions regarding how to allocate public resources — state-owned lands and public waters.
Additionally, the initiative is preempted by federal law, specifically 33 U.S.C. 5(b), and violates
the Alaska Constitution’ sright to travel.

a. The Proposed Ordinance is Confusing, Misleading, and Incomplete

The proposed ordinance is contradictory on a fundamental issue: What happens to cruise
passengers when a ship or cruise line violates the ordinance? Proposed 25.01.030(8) states:

No person shall beimpeded from disembarking or embarking a ship, even if
aport call causes exceedance of acap or of a ship’s scheduled “ persons ashore.”?

And yet, the operative provisions of the proposed ordinance do impede passengers from
disembarking. For example, 25.01.070 states.

If aship is currently barred under 25.01.080(B) because of excessive violations as
described there, the ship and any port facility shall not allow passengers to
disembark except if the ship is in Sitka because of a maritime or medical
emergency, or otherwiseto allow individual passengersto seek emergency medical
treatment the ship cannot provide.®

This confusing contradiction cuts to a core issue. Voters must decide how this initiative would be
enforced. On the one hand, the initiative states that “[€]nforcement of this chapter is only against
ships, cruise lines and port facilities—not passengers or crew.” At the same time, the actual

2 Proposed 25.01.030(8) (emphasis added).
3 Proposed 25.01.070 (emphasis added).
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enforcement mechanisms clearly require “ passengers’ to be “barred from landing”# and states that
“passengers’ shall not be allowed to “disembark.”® As drafted, the proposed ordinance says one
thing about enforcement and then does another.

Indeed, your November 9, 2023 Memorandum previously found that the second version of the
petition suffered from this same defect, which has not been remedied in the third version.® The
proposed ordinanceis“ confusing, misleading, and incomplete’” in this regard and fails to comply
with AS 29.26.110(a)(4).

Additionally, the proposed ordinance is incomplete in that it would levy thousands of dollarsin
fines for failure to submit “accurate” data, without defining how “accuracy” will be determined.
This lack of detail is particularly relevant to port facilities, as they are expected to “distinguish
between passengers and crew, and between those continuing, starting or ending an itinerary in
Sitka,”® but given no indication what methods are acceptable for accomplishing this difficult task
or what margin of error will be permitted. Port facilities cannot rely on cruise ships' counts, as
they are expected to make independent counts.®

There is no indication in the ordinance which of these two counts should prevail, or how the Ports
and Harbors Department will ultimately decide which of the counts is determinative. This
determination is hugely consequential, asthree violations of the port call limitation by acruiseline
will lead to the catastrophic consequence of a year-long ban. Once again, your previous
Memorandum reviewing the second version already identified this defect,'® but the initiative
sponsors have not remedied thisissue.

b. The Proposed Ordinance Infringes on Legidative Discretion Over Public
Resources and |mproperly Appropriates a Public Asset

Article X1, Section 7 of the Alaska Constitution prohibits ballot initiatives from addressing certain
subjects, including making appropriations. The Alaska Supreme Court has held that these
restrictions “were devised to prevent certain questions from going to the electorate at all,”** and

4 Proposed 25.01.080(B).

® Proposed 25.01.070(B).

6 Memorandum Re: Application for Initiative Petition, Brian E. Hanson at 6 (Nov. 9, 2023).
"1d. at 1.

8 Proposed 25.01.050(E)(1)(a).

® Proposed 25.01.050(E)(1)(b).

10 Memorandum Re: Application for Initiative Petition, Brian E. Hanson at 6 (Nov. 9, 2023).
1 Alaska Action Ctr., Inc. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004).
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the executive “must play the gatekeeper role in the first instance.”? Initiatives that “touch[] upon
the allocation of public . . . assets require careful consideration because the constitutional right of
direct legislation is limited by the Alaska Congtitution.”*®* As you noted in your memorandums
recommending against certification of the first and second initiative, “[a]lthough appropriation is
often understood to refer to money, an initiative setting land aside, or any other type of government
property, may also be an appropriation.” 14

Indeed, the Alaska Supreme Court has recently held that initiatives may not “narrow the
legidature's range of discretion to make decisions regarding how to alocate Alaska's lakes,
streams, and rivers among competing needs’™® because the Congtitution’s prohibition against
initiative appropriations “ ‘ was designed to preserve to the legislature the power to make decisions
concerning the allocation of state assets.’”?® This “ensures that the legidature, and only the
legislature, retains control over the allocation of state assets among competing needs.”

In Mallott v. Stand for Salmon, sponsors submitted a ballot initiative to the State that would have
regulated mine permitting through the Department of Fish and Game. The initiative would have
“‘effectively preclude[d] some uses [of anadromous fish habitat] altogether,” therefore ‘leaving
insufficient discretion to the legislature to determine how to allocate these state assets.’”® The
Court found the initiative to be an unconstitutional appropriation, since it narrowed the discretion
granted to the legislature under the Alaska Constitution.

State submerged lands and public waters are undoubtedly public resources on par with the lakes,
streams, and rivers at issue in Stand for Salmon. Article V111, Section 2 of the Alaska Constitution
provides that:

The legidature shall provide for the utilization, development, and conservation of
al natural resources belonging to the State, including land and waters, for the
maximum benefit of its people.

12,
13 pullen v. Ulmer, 923 P.2d 54, 57 (Alaska 1996).

14 September 29, 2023 Memorandum at 3; November 9, 2023 Memorandum at 3. See also Alaska
Conservative Political Action Committeev. Municipality of Anchorage, 745 P.2d 936, 938 (Alaska
1987) (“The prohibition against appropriation by initiative applies to al state and municipal
assets’).

15 Mallott v. Sand for Salmon, 431 P.3d 159, 166 (Alaska 2018).

16 1d. at 165 (quoting Pullen 923 P.2d at 63 (emphasisin original)).

" McAlpinev. University of Alaska, 762 P.2d 81, 88 (Alaska 1988) (emphasisin original).
18 |d. at 163 (quoting review by the Department of Law).
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Moreover, the Alaska Supreme Court has held that the legislature has “plenary authority” to
provide for the utilization of state lands — including tide and submerged lands — through leasing.*®
The legidature has exercised this authority by passing the Alaska Land Act, including AS
38.05.070, which governsleasing of non-mineral state lands and vests in the Commissioner of the
Department of Natural Resources (“DNR”) the authority to manage tide and submerged lands.

In the case of Sitka Dock Co., DNR has exercised its authority under the Alaska Land Act, issuing
alease for the use of state submerged lands for adock facility pursuant to AS 38.05.070. In 2012,
DNR issued a 25-year lease? to Halibut Point Marine Service, LLC, an affiliate of Sitka Dock
Co., for a cruise ship dock. DNR subsequently expanded the lease area to accommodate larger
vessels. 2! |n doing so, DNR has found on multiple occasions that the lease to Sitka Dock Co. isin
the best interests of the state, most recently in 2020:

It isin the state’'s interest to approve this [lease amendment] for the purpose
of allowing larger cruiseship vesselsto enter Alaska’sgrowing cruiseindustry
and marKket. Cruise ship passengers generate significant economic returnsto local
economies and governments through tourism in Southeast Alaska. By qgiving
larger_shipsthe ability to dock, they have the capacity to bring more tourism
visitorsto the area, which have implicit benefits to the local and state economies
through expanded economic opportunity in the form of larger tourism markets.??

The third version of the initiative will prevent cruise ships from docking at a facility on state
submerged lands leased by the DNR Commissioner to Sitka Dock Co.,® completely frustrating
the purpose of the lease, the intent of the legislature, and DNR’ s management decisionsfor the use
of state lands. Indeed, because of the daily caps on cruise visitors under the third version, it is
unlikely that any cruise ships would be allowed to land at Sitka Dock Co.’s facility if the third
version’s permitting system were implemented. Because the initiative proposes a daily cap of
4,500 persons ashore, it is a de facto ban on the “larger ships’ which carry more than 4,500
passengers. Thisis contrary to the DNR'’s express finding that it was in the state’s interest under
the Alaska Land Act for these ships to dock.

19 qate v. Alaska Riverways, Inc., 232 P.3d 1203, 1212 (Alaska 2010).

20 DNR leasing decision for ADL 107980.

1 DNR leasing decision for ADL 108776.

22 |_ease Amendment Preliminary Decision for ADL 108776, July 6, 2020 (emphasis added).

23 For example, Section 25.01.030 of the third version provides that “[t]he sum of scheduled
‘persons ashore’ for any day of the cruise season shall not exceed 4,500” and that “[p]ort calls
shall not be allowed on more than six days per week, unless excepted in (A)(6) or (7)”.
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Just like the initiative at issue in Stand for Salmon, which “* effectively preclude]d] some uses "4
of state waterways and thereby unconstitutionally limited the discretion over these public resources
granted to the Department of Fish and Game by the legislature, the proposed initiative here would
effectively preclude DNR from exercising its legislatively-granted discretion over state land by
eliminating DNR'’s authority to alocate state submerged lands for certain cruise moorage.
Specificaly, the initiative restricts DNR’s authority and precludes certain uses of state tidelands
by (1) creating a de facto limit on the number of cruise shipsthat can moor, (2) ade facto limit on
the size of those vessels, and (3) a de jure limit on the number of days per week all cruise ships
with over 250 passengers can moor.

In Southeast Alaska, state-owned tide and submerged lands and public waters — especially those
proximate to cities like Sitka — are among the most valuable assets owned by the State.
Implementation of the initiative proposed by the third version would limit the range of discretion
granted to DNR by the legislature because DNR would not be able to lease state-owned tide and
submerged lands for certain cruise vessels. An initiative that narrows the range of discretion
available to the legislature over state assets is unconstitutional because it constitutes an
appropriation under Article X1, Section 7 of the Alaska Constitution, and the Borough should not
certify the third version for this reason.

c. The Proposed Ordinance violates 33 U.S.C. 5(b) and is Therefore Preempted by
Federal Law

The system of fines levied on cruise vessels by the proposed initiative would violate federal law
under 33 U.S.C. 5(b), which prohibits non-federal entities from levying “taxes, tolls, operating
charges, fees, or any other impositions whatsoever” on vessels operating in navigable waters.

The Alaska Supreme Court in Riverways found that alease provision functioning as a head tax on
vessel passengers violated this code section. The breadth of 33 U.S.C. 5(b)’s preemption is
highlighted by the Court’s quotation of the United State Supreme Court’s Tonnage Clause
precedent: “a state may not impose ‘taxes and duties regardless of their name or form . . . which
operate to impose a charge’ on the use of navigable waters.”?

The charges here, even though they take the “name or form” of fines, impose a charge on the use
of navigable watersin violation of 33 U.S.C. 5(b). The proposed ordinance would establish $5,000
fines for failing to acquire a permit or failing to collect data, and escalating $5,000, $10,000, and
$15,000 finesfor violations of the caps on persons ashore. Thesefines” operateto impose acharge”
on the use of navigable waters by levying an imposition on vessels operating in navigable waters
and are thus preempted by 33 U.S.C. 5(b).

24 gtand for Salmon, 431 P.3d at 163 (quoting review by the Department of Law).

25 Riverways, 232 P.3d at 1222 (quoting Polar Tankers, Inc. v. City of Valdez, 557 U.S. 1, 9 (2009)
(The Alaska Supreme Court further noted that “33 U.S.C. § 5(b) codified the common law”
concerning these constitutional provisions).
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d. The Proposed Ordinance Infringes on the Right to Travel Under the Alaska
Constitution

In addition to violating the right to travel under the Federal Constitution, the proposed initiative
would be contrary to Alaska Supreme Court decisions establishing a right to travel under the
Alaska Constitution, which is protected to an even greater degree than under the Federal
Constitution.

In Thomas v. Bailey, Justice Rabinowitz agreed with invalidating a proposed initiative as an
unconstitutional appropriation, but wrote separately to explain how preferential treatment of
Alaska citizens based on duration of residency violates the right to travel under Alaska's equal
protection clause.?® His concurrence explains the fundamental nature of the right to travel in
Alaska, including that:

[T]he right of interstate travel is itself a fundamental right under the state
constitution and that any classification which serves to penalize the exercise of that
right must be subjected to strict scrutiny.?’

And that:

The uniquely important status of right-to-travel protection in the Alaska
Constitution reflects, in part, an awareness of the distinctive character of this state
in attracting many new residentsto participate in Alaska s growth and expansion.?

The proposed initiative would unconstitutionally infringe on the right to travel of those passengers
who happen to travel on a cruise ship of 250 passengers or larger, including those passengers who
would disembark at Sitka Dock Co.’s facility. Such a classification cannot survive strict scrutiny,
asthe classification is arbitrary and there are undoubtedly less restrictive alternatives.

Very truly yours,

Jonathan W. Katchen
Partner
of Holland & Hart v.e

cC. Municipa Clerk
clerk@cityofsitka.org

26595 P.2d 1, 9 (Alaska 1979).
27d. at 11.
28 1d. at 16.
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VIA EMAIL and U.S. MAIL

June 28, 2024

Sara Peterson, Municipal Clerk
Office of the Sitka Municipal Clerk
100 Lincoln Street, Suite 306
Sitka, Alaska 99835
sara.peterson(@cityofsitka.org

cc: Brian E. Hanson, Municipal Attorney
brian.hanson@cityofsitka.org

RE:  “Cruise Limitations” Initiative Petition
(Our Matter No: 11105-1)

Dear Sara:

On behalf of Royal Caribbean Cruises, Ltd.,! I write to you regarding the June 18 filing of a ballot
proposition intended to appear on the October 2024 ballot—the so-called “Limitation of Cruise
Visitation in Sitka” Ordinance (the “Ordinance”). The Ordinance seeks to place hard caps on the
number of cruise passengers from any large ships allowed ashore per day and per season, and also
limits such passengers to accessing Sitka only six days per week.?

The Ordinance is an unlawful use of the initiative power for several reasons. First, it is a clear
example of an “appropriation” of public assets prohibited by Article XI, Section 7 of the Alaska
Constitution. Second, it also violates the fundamental right to travel guaranteed by the Alaska
Constitution. The Ordinance conflicts with multiple aspects of federal law, including federal
statutes, the United States Constitution, and international law principles incorporated by federal
law. And finally, the proponent of the Ordinance is prohibited from bringing it because a
substantially similar measure was rejected less than one year ago.

Sitka Ballot Measure Provisions
Under 2.80.040 the SCG only provides generalized format and content requirements that are not

substantive in nature. However, the SCG is supplemented by Alaska Statutes and the Alaska
Constitution regarding the proper subjects and contents of ballot measures.?

! Although I write today on behalf of my client, the reasoning in this letter applies with equal
force to the interests of all similarly situated cruiselines.

2 See Ordinance at 25.01.030.

3 See September 29, 2023 Application Review by Brian E. Henson, sent to Sara Peterson at page
2.



June 28, 2024
Page 2 of 4

State Law and Constitution Prohibits Ballot Measures Making an Appropriation

Under AS 29.26.100 “[t]he powers of initiative and referendum are reserved to the residents of
municipalities, except the powers do not extend to matters restricted by Art. XI, Sec. 7 of the state
constitution.” In addition, AS 29.10.030(c) states that: “[a municipal] charter may not permit the
initiative and referendum to be used for a purpose prohibited by Art. XI, Sec. 7 of the state
constitution.”

Article XI, Section 7 of the Alaska Constitution makes clear that an initiative cannot be used to
“dedicate revenues, make or repeal appropriations, create courts, define the jurisdiction of
courts or prescribe their rules, or enact local or special legislation.”* Any such attempted misuse
of the initiative process should result in a measure being rejected.

The Alaska Supreme Court has implemented a two-part test for determining whether the provisions
of an initiative constitute a prohibited appropriation:

First, we determine whether the initiative deals with a public asset. In a series of
cases, we have determined that public revenue, land, a municipally-owned utility,
and wild salmon are all public assets that cannot be appropriated by initiative.
Second, we determine whether the initiative would appropriate that asset. In
deciding where the initiative would have that effect, we have looked at the “two
core objectives” of the limitation on the use of the initiative power to make
appropriations. One objective is preventing “give-away” programs that appeal to
the self-interest of voters and endanger the state treasury. ... The other objective
is preserving legislative discretion by “ensur[ing] that the legislature, and only
the legislature, retains control over the allocation of state assets among
competing needs.”

The Ordinance purports to place a hard cap on passengers from large vessels disembarking in Sitka
(both per day and cumulatively by season) and to limit their ability to do so to six days per week.
The Ordinance essentially prohibits such ships’ crews and passengers over the cap (and one day a
week) from accessing the entirety of Sitka.

Accordingly, the Ordinance takes control of public assets—access to the City of Sitka itself—and
allocates them amongst competing needs. On one day a week, large vessel passengers cannot
access Sitka at all, while everyone else can. Additionally, it places a hard cap on those passengers
allowing certain passengers free access, but then allocating access away from any (per day or per
season) surplus passengers. This usurps the authority and control provided to the Sitka Assembly
by law.

The Alaska Supreme Court has specifically found a prohibited appropriation where, as is the case
here, a ballot measure allocates a public resource amongst competing user groups. In that case, it
was a ban on fishing for salmon via set net in a particular region. Specifically, the Court said that

* (Emphasis added).
3 Citizens for Taxi Reform v. Municipality of Anchorage, 151 P.3d 418, 422-23 (Alaska 2006)
(citations omitted and emphasis added).
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the ballot measure at issue was an unconstitutional appropriation because the proposed measure
“would completely appropriate salmon away from set netters and prohibit the legislature from
allocating any salmon to that user group.”® The Ordinance is materially identical to the invalid set
netting initiative because it would completely appropriate access to Sitka away from surplus cruise
ship passengers and crew towards other user groups (e.g., smaller passenger vessels, charters,
sightseeing tours, fly-in visitors, etc), and the Assembly would have no discretion to otherwise
allow access to these passengers.

The Ordinance therefore violates the Alaska Constitution because it has the purpose and effect of
making an appropriation of public assets and because it interferes with the Assembly’s exclusive
ability to control these assets and allocate them amongst competing needs. As a result, the
Ordinance also fails to satisfy AS 29.26.110(a)(1).

Accordingly, you should reject the Ordinance as an unconstitutional appropriation.
The Ordinance would be Unenforceable as a Matter of Federal Law

An initiative must be enforceable as a matter of law to be placed on a ballot under AS
29.26.110(a)(4). However, the Ordinance would likely be enjoined because it conflicts with
several aspects of federal law including, but not limited to, the following:

e The fundamental right to travel in the U.S. Constitution, contained in the Fourteenth
Amendment’s Privileges and Immunities Clause, as well as other constitutional
provisions.” By arbitrarily blocking citizens from Sitka on certain days and if they are
surplus passengers, the Ordinance clearly violates the right to travel.

e The Commerce Clause in the U.S. Constitution at Article I, Sec. 8 providing that: the U.S.
Congress has the exclusive power “to regulate commerce with foreign nations, among
states, and with the Indian tribes.” Cruise ship travel, particularly through the inside
passage, necessarily implicates interstate and foreign commerce. Both areas are
exclusively regulated by federal law, meaning the Ordinance clearly violates the
Commerce Clause.

e The Ordinance conflicts with established principles of international and federal maritime
law guaranteeing freedom of navigation, passage, and entry to ports, as well as federal
statutes governing those subjects.

e The Takings Clause in both the U.S. Constitution at the Fifth Amendment and the Alaska
Constitution at Article I, Sec. 18 prohibit the taking of private property without just
compensation. The Ordinance directly impacts private dock owners by dramatically
limiting the docks’ use without compensation. It also will have a massive indirect impact

¢ Lieutenant Governor v. Alaska Fisheries Conservation Alliance, Inc., 363 P.3d 105, 106
(Alaska 2015).

7 See also discussion of a right to travel in the Alaska Constitution based in its equal protection
clause, Thomas v. Bailey, 595 P.2d 1, 9-16 (Alaska 1979).
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on business owners throughout Sitka. Accordingly, the Ordinance violates the Takings
Clauses of both the U.S. and Alaska Constitutions.

Sitka Code Prohibits Re-filing an Amended Petition Less than One Year after Rejection

The supporters of the Ordinance appear to be serially filing measures related to “Limitation of
Cruise Visitation in Sitka.” Two such measures appear to have been filed in 2023, one on or about
September 15 and the other on or about October 25. This current measure was filed on June 18,
2024. However, such “rapid fire” filing of related measures is not permitted by Sitka Code.

Specifically, SGC 2.80.040(D)(2) provides that, “[i]f the petition is deemed insufficient for any
reason other than lack of required number of signatures, it may not be amended or resubmitted
sooner than one vear.”® Here, the proponents of this latest measure have recently had prior
petitions rejected for reasons of facially unconstitutionality—i.e. a “reason other than lack of
required signatures.” They have therefore filed this amended version of their petition regarding
“Limitation of Cruise Visitation in Sitka” many months too early. Accordingly, the Ordinance can
and should be rejected for that reason as well.

Conclusion

The Ordinance is unenforceable as a matter of state and federal law. The Ordinance also was filed
months too early and cannot even be considered until much later in the year. The correct decision
is to reject the Ordinance for these reasons.

Thank you for your attention to this matter. Please reach out if you have any questions regarding
this letter.

Sincerely,
s/Scott Kendall/

Scott Kendall
Attorney
scott@cashiongilmore.com

(907) 339-4967 (direct)

8 (Emphasis added).
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