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Borough Attorney 
Legal Department 
City and Borough of Sitka 
100 Lincoln Street 
Sitka, AK 99835 
legal@cityofsitka.org 
 
 

Re: Third Version of Initiative Petition Limiting Cruise Visitors in Sitka  

Dear Borough Attorney: 

On behalf of my client, Sitka Dock Co., LLC (“Sitka Dock Co.”), I write regarding the application 
for an initiative petition seeking to limit cruise visitors in Sitka, filed with the City Borough on 
June 18, 2024.  As you are aware, both previous versions of this petition were rejected by the 
Municipal Clerk, in consultation with you, because the ordinances proposed by the applications 
were confusing, misleading, and incomplete, and, in the case of the first version, because you 
found the proposed initiative would have appropriated public resources in violation of AS 
29.26.110(a)(1) and the Alaska Constitution.  

This version is procedurally deficient and barred by the City Code, and should be rejected on this 
ground, because petitioners must wait one year before amending and resubmitting their petition.   
In addition, this third version should also be rejected on substantive grounds: the initiative is 
unenforceable because it remains confusing, misleading, and incomplete, it constitutes an 
appropriation under Article XII, Section 7 of the Alaska Constitution, the initiative is pre-empted 
by federal law, and violates the Alaska Constitution’s right to travel.    

I. The Proposed Ordinance  

The proposed ordinance would put in place a complex scheme of permits, schedules, and fines 
designed to limit cruise visitation to Sitka. The mechanism used to achieve this purpose is a cap 
system which (1) restricts the cruise season to May 1 through September 30, (2) restricts the use 
of cruise vessels to only 6 days per week, (3) restricts daily persons ashore to 4,500, and (4) 
restricts persons ashore during the entire cruise season to 300,000.  

First, all individual cruise ships and all port facilities must obtain a permit after paying an 
unspecified fee to be set by the Assembly. The permit application requires the ship or port facility 
to specify what data collection procedures it intends to use to count “persons ashore,” giving the 
department discretion to determine whether those procedures are “sufficient” for “complete and 
accurate data.” No specific system for data collection is established. 
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Prior to the cruise season, the proposed initiative would require all ships to apply for port call 
authorizations. Then, representatives from every cruise line would come together at a conference 
to create a cruise schedule which complies with the cap system. Names of applicants would be 
randomly drawn and once drawn, the representative would select one slot in the schedule per 
month. This process is repeated until the schedule has hit the relevant caps or no more applicants 
request space in the schedule. Applicants can later apply for unfilled space or apply to swap spaces 
with ties for simultaneously filed applications broken by coin toss. 

Enforcement of the schedule would occur via fines for every violation of the caps and, despite 
several provisions suggesting the contrary, bans cruise ship passengers disembarking in certain 
situations. For a cruise line with multiple ships, offenses apply collectively. On the third violation, 
a ship, or an entire cruise line, would be prohibited from landing passengers in Sitka for one year. 
Fines are also assessed for the failure of a ship or port facility to acquire a permit, and disembarking 
passengers are barred until a permit is obtained. 

Finally, the proposed ordinance grants appeal rights and grants the Ports and Harbors Department 
the ability to seek administrative search warrants to investigate actual or suspected violations of 
the quotas. 

II. Petitioners Must Wait One Year Before Submitting an Amended Petition. 

Chapter 2.40.040 of the Sitka General Code governs initiatives and referendums.  Subsection A 
provides that a “petition for initiative” shall be certified by the municipal clerk within 10 days, or, 
if the clerk declines to certify the petition, shall notify the sponsors of the ground for denial.  
Subsection D(2) provides that if a petition “is deemed insufficient for any reason other than lack 
of required number of signatures, it may not be amended or resubmitted sooner than one year.”   

Petitioners submitted the first version on September 15, 2023, which the Municipal Clerk rejected 
on September 29, 2023.  Petitioners then submitted a modified version of the first petition on 
October 25, 2023, which the Clerk rejected on November 9, 2023.  Neither petition was rejected 
for lack of the required signatures, but rather for the substantive reasons noted above. 

The third petition is an amendment and resubmission of the first and second petitions, and for that 
reason should be rejected. Petitioners should not get a third bite at the apple when Borough Code 
prohibits a second (without waiting for one year).   

The second version constituted an amendment to the first.  In the context of ballot initiatives, the 
Alaska Supreme Court has explained that “the significance of the term ‘amendment’ implies such 
an addition or change within the lines of the original instrument as will effect an improvement, or 
better carry out the purpose for which it was framed.”1  This is precisely what the initiative 

 
1 Bess v. Ulmer, 985 P.2d 979, 985 (Alaska 1999) (discussing the difference between “amending” 
the Constitution by ballot initiative and “revising” the Constitution through a constitutional 
convention). 
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sponsors intended when they submitted their second version – a change to the original instrument 
effecting an improvement, so as not to run afoul of the constitutional prohibition on initiatives that 
appropriate the Assembly’s zoning power.   

Similarly, the third version of the initiative amends the second version. The third version contains 
the same permit and scheduling system within the second version and the same methodology of 
daily and yearly caps. It also contains essentially the same enforcement mechanism of escalating 
fines culminating in the barring of a cruise line landing passengers upon a third violation. Indeed, 
the third version is simply an attempt to remedy the many deficiencies of the second version, and 
thus constitutes an amendment or resubmission of the previous versions.  

III. Substantive Analysis 

Like the first two applications, certain provisions of the third version are confusing, misleading, 
and incomplete, as discussed below.  In addition, the third version amounts to an appropriation of 
state resources in violation of AS 29.26.110(a) and Article XI, Section 7 of the Alaska Constitution 
because the proposed initiative would narrow the legislature’s range of discretion to make 
decisions regarding how to allocate public resources – state-owned lands and public waters. 
Additionally, the initiative is preempted by federal law, specifically 33 U.S.C. 5(b), and violates 
the Alaska Constitution’s right to travel. 

a. The Proposed Ordinance is Confusing, Misleading, and Incomplete 

The proposed ordinance is contradictory on a fundamental issue: What happens to cruise 
passengers when a ship or cruise line violates the ordinance? Proposed 25.01.030(8) states: 

No person shall be impeded from disembarking or embarking a ship, even if 
a port call causes exceedance of a cap or of a ship’s scheduled “persons ashore.”2  

And yet, the operative provisions of the proposed ordinance do impede passengers from 
disembarking. For example, 25.01.070 states: 

If a ship is currently barred under 25.01.080(B) because of excessive violations as 
described there, the ship and any port facility shall not allow passengers to 
disembark except if the ship is in Sitka because of a maritime or medical 
emergency, or otherwise to allow individual passengers to seek emergency medical 
treatment the ship cannot provide.3 
 

This confusing contradiction cuts to a core issue. Voters must decide how this initiative would be 
enforced. On the one hand, the initiative states that “[e]nforcement of this chapter is only against 
ships, cruise lines and port facilities—not passengers or crew.” At the same time, the actual 

 
2 Proposed 25.01.030(8) (emphasis added). 
3 Proposed 25.01.070 (emphasis added). 
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enforcement mechanisms clearly require “passengers” to be “barred from landing”4 and states that 
“passengers” shall not be allowed to “disembark.”5 As drafted, the proposed ordinance says one 
thing about enforcement and then does another.  
 
Indeed, your November 9, 2023 Memorandum previously found that the second version of the 
petition suffered from this same defect, which has not been remedied in the third version.6 The 
proposed ordinance is “confusing, misleading, and incomplete”7 in this regard and fails to comply 
with AS 29.26.110(a)(4). 
 
Additionally, the proposed ordinance is incomplete in that it would levy thousands of dollars in 
fines for failure to submit “accurate” data, without defining how “accuracy” will be determined. 
This lack of detail is particularly relevant to port facilities, as they are expected to “distinguish 
between passengers and crew, and between those continuing, starting or ending an itinerary in 
Sitka,”8 but given no indication what methods are acceptable for accomplishing this difficult task 
or what margin of error will be permitted. Port facilities cannot rely on cruise ships’ counts, as 
they are expected to make independent counts.9  

There is no indication in the ordinance which of these two counts should prevail, or how the Ports 
and Harbors Department will ultimately decide which of the counts is determinative. This 
determination is hugely consequential, as three violations of the port call limitation by a cruise line 
will lead to the catastrophic consequence of a year-long ban. Once again, your previous 
Memorandum reviewing the second version already identified this defect,10 but the initiative 
sponsors have not remedied this issue. 

b. The Proposed Ordinance Infringes on Legislative Discretion Over Public 
Resources and Improperly Appropriates a Public Asset 

Article XI, Section 7 of the Alaska Constitution prohibits ballot initiatives from addressing certain 
subjects, including making appropriations. The Alaska Supreme Court has held that these 
restrictions “were devised to prevent certain questions from going to the electorate at all,”11 and 

 
4 Proposed 25.01.080(B). 
5 Proposed 25.01.070(B).  
6 Memorandum Re: Application for Initiative Petition, Brian E. Hanson at 6 (Nov. 9, 2023). 
7 Id. at 1. 
8 Proposed 25.01.050(E)(1)(a). 
9 Proposed 25.01.050(E)(1)(b). 
10 Memorandum Re: Application for Initiative Petition, Brian E. Hanson at 6 (Nov. 9, 2023). 
11 Alaska Action Ctr., Inc. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004). 
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the executive “must play the gatekeeper role in the first instance.”12 Initiatives that “touch[] upon 
the allocation of public . . . assets require careful consideration because the constitutional right of 
direct legislation is limited by the Alaska Constitution.”13  As you noted in your memorandums 
recommending against certification of the first and second initiative, “[a]lthough appropriation is 
often understood to refer to money, an initiative setting land aside, or any other type of government 
property, may also be an appropriation.”14   

Indeed, the Alaska Supreme Court has recently held that initiatives may not “narrow the 
legislature’s range of discretion to make decisions regarding how to allocate Alaska’s lakes, 
streams, and rivers among competing needs”15 because the Constitution’s prohibition against 
initiative appropriations “‘was designed to preserve to the legislature the power to make decisions 
concerning the allocation of state assets.’”16  This “ensures that the legislature, and only the 
legislature, retains control over the allocation of state assets among competing needs.”17 

In Mallott v. Stand for Salmon, sponsors submitted a ballot initiative to the State that would have 
regulated mine permitting through the Department of Fish and Game.  The initiative would have 
“‘effectively preclude[d] some uses [of anadromous fish habitat] altogether,’ therefore ‘leaving 
insufficient discretion to the legislature to determine how to allocate these state assets.’”18  The 
Court found the initiative to be an unconstitutional appropriation, since it narrowed the discretion 
granted to the legislature under the Alaska Constitution.   

State submerged lands and public waters are undoubtedly public resources on par with the lakes, 
streams, and rivers at issue in Stand for Salmon.  Article VIII, Section 2 of the Alaska Constitution 
provides that: 

The legislature shall provide for the utilization, development, and conservation of 
all natural resources belonging to the State, including land and waters, for the 
maximum benefit of its people. 

 
12 Id. 
13 Pullen v. Ulmer, 923 P.2d 54, 57 (Alaska 1996). 
14 September 29, 2023 Memorandum at 3; November 9, 2023 Memorandum at 3.  See also Alaska 
Conservative Political Action Committee v. Municipality of Anchorage, 745 P.2d 936, 938 (Alaska 
1987) (“The prohibition against appropriation by initiative applies to all state and municipal 
assets”).  
15 Mallott v. Stand for Salmon, 431 P.3d 159, 166 (Alaska 2018). 
16 Id. at 165 (quoting Pullen 923 P.2d at 63 (emphasis in original)). 
17 McAlpine v. University of Alaska, 762 P.2d 81, 88 (Alaska 1988) (emphasis in original). 
18 Id. at 163 (quoting review by the Department of Law). 
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Moreover, the Alaska Supreme Court has held that the legislature has “plenary authority” to 
provide for the utilization of state lands – including tide and submerged lands – through leasing.19  
The legislature has exercised this authority by passing the Alaska Land Act, including AS 
38.05.070, which governs leasing of non-mineral state lands and vests in the Commissioner of the 
Department of Natural Resources (“DNR”) the authority to manage tide and submerged lands. 

In the case of Sitka Dock Co., DNR has exercised its authority under the Alaska Land Act, issuing 
a lease for the use of state submerged lands for a dock facility pursuant to AS 38.05.070.  In 2012, 
DNR issued a 25-year lease20 to Halibut Point Marine Service, LLC, an affiliate of Sitka Dock 
Co., for a cruise ship dock.  DNR subsequently expanded the lease area to accommodate larger 
vessels.21  In doing so, DNR has found on multiple occasions that the lease to Sitka Dock Co. is in 
the best interests of the state, most recently in 2020: 

It is in the state’s interest to approve this [lease amendment] for the purpose 
of allowing larger cruise ship vessels to enter Alaska’s growing cruise industry 
and market. Cruise ship passengers generate significant economic returns to local 
economies and governments through tourism in Southeast Alaska. By giving 
larger ships the ability to dock, they have the capacity to bring more tourism 
visitors to the area, which have implicit benefits to the local and state economies 
through expanded economic opportunity in the form of larger tourism markets.22 

The third version of the initiative will prevent cruise ships from docking at a facility on state 
submerged lands leased by the DNR Commissioner to Sitka Dock Co.,23 completely frustrating 
the purpose of the lease, the intent of the legislature, and DNR’s management decisions for the use 
of state lands.  Indeed, because of the daily caps on cruise visitors under the third version, it is 
unlikely that any cruise ships would be allowed to land at Sitka Dock Co.’s facility if the third 
version’s permitting system were implemented. Because the initiative proposes a daily cap of 
4,500 persons ashore, it is a de facto ban on the “larger ships” which carry more than 4,500 
passengers. This is contrary to the DNR’s express finding that it was in the state’s interest under 
the Alaska Land Act for these ships to dock.  

 
19 State v. Alaska Riverways, Inc., 232 P.3d 1203, 1212 (Alaska 2010).   
20 DNR leasing decision for ADL 107980. 
21 DNR leasing decision for ADL 108776. 
22 Lease Amendment Preliminary Decision for ADL 108776, July 6, 2020 (emphasis added). 
23 For example, Section 25.01.030 of the third version provides that “[t]he sum of scheduled 
‘persons ashore’ for any day of the cruise season shall not exceed 4,500” and that “[p]ort calls 
shall not be allowed on more than six days per week, unless excepted in (A)(6) or (7)”. 
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Just like the initiative at issue in Stand for Salmon, which “‘effectively preclude[d] some uses’”24 
of state waterways and thereby unconstitutionally limited the discretion over these public resources 
granted to the Department of Fish and Game by the legislature, the proposed initiative here would 
effectively preclude DNR from exercising its legislatively-granted discretion over state land by 
eliminating DNR’s authority to allocate state submerged lands for certain cruise moorage. 
Specifically, the initiative restricts DNR’s authority and precludes certain uses of state tidelands 
by (1) creating a de facto limit on the number of cruise ships that can moor, (2) a de facto limit on 
the size of those vessels, and (3) a de jure limit on the number of days per week all cruise ships 
with over 250 passengers can moor.    

In Southeast Alaska, state-owned tide and submerged lands and public waters – especially those 
proximate to cities like Sitka – are among the most valuable assets owned by the State.  
Implementation of the initiative proposed by the third version would limit the range of discretion 
granted to DNR by the legislature because DNR would not be able to lease state-owned tide and 
submerged lands for certain cruise vessels.  An initiative that narrows the range of discretion 
available to the legislature over state assets is unconstitutional because it constitutes an 
appropriation under Article XI, Section 7 of the Alaska Constitution, and the Borough should not 
certify the third version for this reason.   

c. The Proposed Ordinance violates 33 U.S.C. 5(b) and is Therefore Preempted by 
Federal Law 

The system of fines levied on cruise vessels by the proposed initiative would violate federal law 
under 33 U.S.C. 5(b), which prohibits non-federal entities from levying “taxes, tolls, operating 
charges, fees, or any other impositions whatsoever” on vessels operating in navigable waters.   

The Alaska Supreme Court in Riverways found that a lease provision functioning as a head tax on 
vessel passengers violated this code section. The breadth of 33 U.S.C. 5(b)’s preemption is 
highlighted by the Court’s quotation of the United State Supreme Court’s Tonnage Clause 
precedent: “a state may not impose ‘taxes and duties regardless of their name or form . . . which 
operate to impose a charge’ on the use of navigable waters.”25 

The charges here, even though they take the “name or form” of fines, impose a charge on the use 
of navigable waters in violation of 33 U.S.C. 5(b). The proposed ordinance would establish $5,000 
fines for failing to acquire a permit or failing to collect data, and escalating $5,000, $10,000, and 
$15,000 fines for violations of the caps on persons ashore. These fines “operate to impose a charge” 
on the use of navigable waters by levying an imposition on vessels operating in navigable waters 
and are thus preempted by 33 U.S.C. 5(b). 

 
24 Stand for Salmon, 431 P.3d at 163 (quoting review by the Department of Law). 
25 Riverways, 232 P.3d at 1222 (quoting Polar Tankers, Inc. v. City of Valdez, 557 U.S. 1, 9 (2009) 
(The Alaska Supreme Court further noted that “33 U.S.C. § 5(b) codified the common law” 
concerning these constitutional provisions). 
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d. The Proposed Ordinance Infringes on the Right to Travel Under the Alaska 
Constitution 

In addition to violating the right to travel under the Federal Constitution, the proposed initiative 
would be contrary to Alaska Supreme Court decisions establishing a right to travel under the 
Alaska Constitution, which is protected to an even greater degree than under the Federal 
Constitution. 

In Thomas v. Bailey, Justice Rabinowitz agreed with invalidating a proposed initiative as an 
unconstitutional appropriation, but wrote separately to explain how preferential treatment of 
Alaska citizens based on duration of residency violates the right to travel under Alaska’s equal 
protection clause.26 His concurrence explains the fundamental nature of the right to travel in 
Alaska, including that: 

[T]he right of interstate travel is itself a fundamental right under the state 
constitution and that any classification which serves to penalize the exercise of that 
right must be subjected to strict scrutiny.27 

And that: 

The uniquely important status of right-to-travel protection in the Alaska 
Constitution reflects, in part, an awareness of the distinctive character of this state 
in attracting many new residents to participate in Alaska’s growth and expansion.28 

The proposed initiative would unconstitutionally infringe on the right to travel of those passengers 
who happen to travel on a cruise ship of 250 passengers or larger, including those passengers who 
would disembark at Sitka Dock Co.’s facility. Such a classification cannot survive strict scrutiny, 
as the classification is arbitrary and there are undoubtedly less restrictive alternatives. 

Very truly yours, 

 
Jonathan W. Katchen 
Partner 
of Holland & Hart LLP 

 
cc. Municipal Clerk 
 clerk@cityofsitka.org 

 
26 595 P.2d 1, 9 (Alaska 1979). 
27 Id. at 11. 
28 Id. at 16. 
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Attorney at Law
EMAIL: scollins@helsell.com
DIRECT DIAL: 206-689-2178

By Email: sara.peterson(g)citvofsitka.org

Ms. Sara Peterson, MMC
Municipal Clerk
City and Borough of Sitka 
100 Lincoln Street 
Sitka, Alaska 99835

RE: Third Application for Initiative Petition for Limitation of Cruise Visitation 
in Sitka

Dear Ms. Peterson:

We represent Allen Marine Tours, Inc. and its affiliated companies (collectively, “Allen 
Marine”) in voicing its opposition to the June 18, 2024 filing of an application for a proposed 
ordinance for “Limitation of Cruise Visitation in Sitka.” We request that you deny the application 
and not issue a petition on the proposed ordinance.

I. Introduction.

As you well know, the June 18 filing is the third application (the “Third Application”) over 
the past nine months for a proposed ordinance entitled “An Ordinance of the City and Borough of 
Sitka, Limitation of Cruise Visitation in Sitka.” Lawrence Edwards filed the first two applications, 
proposing an ordinance identically entitled “An Ordinance of the City and Borough of Sitka, 
Limitation of Cruise Visitation in Sitka,” on September 15, 2023 and October 25, 2023, 
respectively. The second application, submitted under the same name as the first, was an 
amendment of the first application made to obtain your approval. The Third Application pending 
before you, submitted under the same name, is yet another amendment of the first and second 
applications made to obtain your approval. While purportedly filed by an entity formed earlier this 
year, “Small Town SOUL,” there is no doubt that Mr. Edwards, an incorporator, director, and 
officer of the new entity, is behind the Third Application.

In response to each of the first and second applications, Allen Marine submitted a letter to 
you, signed by its CEO, Jamey Cagle, and CFO, Jeremy Plank, in opposition to the applications. 
In this letter, we try not to rehash the analysis presented to you in those letters, although much of 
what is written in those two letters applies again on this Third Application. To spare you having 
to read a repeat of what is said in those two prior letters, we ask that you please review them in 
making your decision on the Third Application. To that end, we hereby incorporate the two letters 
from Allen Marine into this letter by this reference, as if such letters were fully stated herein, for 
the sake of focusing on additional reasons why the Third Application must be rejected.

Helsell Fetterman LLP
800 Fifth Avenue, Suite 3200
Seattle, WA 98104

TEL 206.292.1144
FAX 2O6.34O.O9O2 www.helsell.com

mailto:scollins@helsell.com
citvofsitka.org
http://www.helsell.com
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On September 29, 2023, on the advice of Sitka’s Municipal Attorney, Brian E. Hanson, 
you rejected Mr. Edwards’ first application because “said ordinance is an impermissible 
appropriation of a public asset under Art. XI, Sec. 7 of the Alaska Constitution, and is legally 
insufficient under AS 29.26.110(a)(4), because it would be unenforceable as a matter of law.” Mr. 
Hanson advised that that proposed ordinance would (1) constitute an impermissible appropriation 
of public assets by creating a port district across the streets and lands owned by Sitka; and (2) 
violate AS 29.26.110(a)(4) by being confusing, misleading, and incomplete due to undetermined 
terms of enforcement.

On November 3, 2023, on Mr. Hanson’s advice, you rejected Mr. Edwards’ second 
application because “said ordinance is legally insufficient under AS 29.26.110(a)(4), because it 
would be unenforceable as a matter of law.” Mr. Hanson advised that that proposed ordinance 
would violate AS 29.26.110(a)(4) by being confusing, misleading, and incomplete, and, 
consequently, unenforceable as a matter of law.

The Third Application must be rejected for the same reasons that you rejected the first two 
applications. There are additional reasons for rejecting the Third Application. Since any one of 
these many reasons defeat the attempt to put the proposed ordinance on the ballot, we ask that you 
reject the Third Application as you did the first two applications.

II. Analysis

Any one of the following ten reasons requires rejecting the Third Application:

• The Third Application is barred by SGC 2.80.040.D.2.

• The Sitka Assembly has legislatively addressed cruise visitation in a substantially
similar manner as that proposed in the Third Application.

• The Third Application would impermissibly appropriate public resources.

• The Third Application is confusing, misleading, and incomplete and, thus, legally 
insufficient under AS 29.26.110(a)(4).

• The Third Application would irreparably harm the Sitka economy, its tax base, and 
its many businesses and residents who serve cruise ships and their passengers.

• Federal maritime law, namely 33 U.S.C. § 5, clearly prohibits and preempts the 
fees and fines against cruise ships called for in the Third Application.

• The Third Application violates the “Takings Clauses” in the U.S. and Alaska 
Constitutions.
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• The Third Application violates the fundamental right that every Alaskan and other 
American has to travel freely within the United States.

• The Third Application violates the “Commerce Clause” in the U.S. Constitution.

• The U.S. Constitution’s “Admiralty Clause” preempts application of the ordinance 
proposed in the Third Application.

We present each of these reasons in order for your further understanding.

A. The Third Application is Barred by SGC 2.80.040.D.2.

Neither the first application for an ordinance on “Limitation of Cruise Visitation in Sitka,” 
filed on September 15, 2023, nor the second application under the same name, filed on October 
25, 2023, was rejected for lack of required signatures. To the contrary, as summarized in the 
Introduction above, each was rejected for substantive reasons. As a result, the Third Application, 
filed on June 18, 2024, is barred by the first sentence of SGC 2.80.040.D.2, which states:

If the petition is deemed insufficient for any reason other than lack of required 
number of signatures, it may not be amended or resubmitted sooner than one year.

The second application and Third Application are merely amendments to the first application - all 
of which attach a proposed ordinance with the same title, “An Ordinance of the City and Borough 
of Sitka, Limitation of Cruise Visitation in Sitka.” Under SGC 2.80.040.D.2, the Third Application 
is premature, as it may not be submitted until one year after the second application, or on or after 
October 25, 2024.

The fact that the first two applications were filed by Mr. Edwards and the Third Application 
is filed by Small Town SOUL is immaterial. SGC 2.80.040.D.2 addresses “the petition” not the 
sponsor(s) or the person(s) who filed the petition. In other words, a petition that has been deemed 
insufficient for a reason other than lack of signatures may not be amended or resubmitted within a 
year, regardless of who files or sponsors the petition. This rule makes sense; otherwise, the same 
rejected petition could be filed over and over again within a year by different people, which is in 
part what the rule seeks to eliminate.

Even so, the reality is that Mr. Edwards is behind all three applications. Although he filed 
the first two applications, and Small Town SOUL filed the Third Application, there can be no 
doubt that Mr. Edwards is behind the Third Application too. He is an incorporator, director, and 
officer of Small Town SOUL1 and is clearly promoting the Third Application.

1 See Small Town SOUL (AK Entity #10257501) Articles of Incorporation, filed with the Alaska Secretary of State 
on January 22, 2024. These Articles of Incorporation further show that Mr. Edwards is the person who completed the
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B. The Sitka Assembly Has Legislatively Addressed Cruise Visitation in a Substantially 
Similar Manner as That Proposed in the Third Application, Which Prevents the Third 
Application.

The Third Application cannot be considered in a vacuum. Since the Sitka Assembly is 
currently acting to address limitation of cruise visitation in Sitka, the Alaska Supreme Court’s 
holding in Warren v. Boucher, 543 P.2d 731 (Alaska 1975) operates to prevent the Third 
Application. In Warren, the Court addressed “the process and conditions by which enactments of 
the legislature can operate to prevent an initiative from appearing on the ballot.”2 Where legislative 
action treats the same problem as that sought to be reached by a proposed initiative and where both 
attempted to reach the same results, there is substantial similarity between the legislative action 
and the proposed initiative such that the proposed initiative must be rejected.3 To prevent an 
initiative, a legislative act “need not conform to the initiative in all respects” because legislative 
bodies are entitled to “have some discretion in deciding how far a legislative act should differ from 
the provisions of an initiative.”4 In turn, the legislative body’s discretion is “reasonably broad” and 
“[i]f in the main the legislative act achieves the same general purpose as the initiative” and 
“accomplishes that purpose by means or systems which are fairly comparable,” the legislative act 
and initiative are considered substantially similar such that the initiative may no longer proceed.5

As you well know, on March 14,2023, the Sitka Assembly created the Tourism Task Force 
(the “Task Force”) by passage of Resolution 2023-11, with the intent to facilitate Sitka’s transition 
from short-term management of cruise tourism into a long-term perspective.6 It is notable that the 
language of Resolution 2023-11 and other pronouncements from the Assembly that the Assembly 
charged the Task Force to focus on cruise ship visitation rather than on the broader visitor 
industry.7 All members of the Task Force were appointed by the Assembly, and the Task Force 
comprised of a cross-section of the Sitka community - a member recommended by the Sheet’ka 
Kwaan Sitka Tribe of Alaska, a member recommended by the Ports and Harbors Commission, a 
member recommended by the Sustainability Commission, a member representing the downtown 
business corridor, a member representing tours and attractions, a member representing business in

online application to incorporate Small Town SOUL. See also the website of Small Town SOUL, identifying Mr. 
Edwards as a director and officer, https://smalltownsoul.org/about.

2 Warren v. Boucher, 543 P.2d 731, 732 (Alaska 1975)

3 Id. at 734-35.

4 Id. at 736.

5 Id.

6 Tourism Task Force Recommendations, Sitka Assembly File No. 24-072, discussed and approved at the Sitka 
Assembly meeting on May 16,2024 (the “Task Force Recommendations”), at p. 3. Information about the Task Force, 
its charge from the Sitka Assembly, and documents from and concerning the Task Force, including the Task Force 
Recommendations, are posted on your website under the menu item “Tourism Task Force.” See 
https://www.cityofsitka.com/departments/MunicipalClerk-l/TourismTaskForce.

7 Task Force Recommendations at p. 3.

https://smalltownsoul.org/about
https://www.cityofsitka.com/departments/MunicipalClerk-l/TourismTaskForce
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general, a member representing the Sitka Sound Cruise Terminal, and two members representing 
the community at-large.8 Our client’s CFO, Jeremy Plank, served on the Task Force as the member 
representing tours and attractions.9 Resolution 2023-11 charged the Task Force with five 
directives, the first of which is “Levels of Tourism in Sitka” and required the Task Force to deliver 
its final recommendations to the Assembly no later than April 30, 2024.10

From April 27, 2023 through April 30, 2024, the Task Force met seventeen times, and each 
meeting was open to the public.11 In addition, the Task Force convened public engagement events, 
including two surveys, three “town hall meetings,” and an attractions focus group.12 Throughout 
the process, the public regularly contacted Task Force members and the feedback and input 
provided by the public was regularly shared within the Task Force during meetings.13

The Task Force viewed the first directive - “Levels of Tourism in Sitka” - as “of utmost 
interest and importance to the public” and deserving of a high level of attention.14 After careful 
and extensive analysis, considering and weighing all the competing interests, the Task Force 
returned seven, comprehensive recommendations on this first directive of “Levels of Tourism:”15

“Pursue mutual agreements with the industry” - Sitka should pursue mutual 
agreements to advocate for community goals related to cruise visitation.16

“Flatten the curve” - Sitka should ensure that, at a minimum, it does not experience 
continued exponential growth such as that seen in 2022 and 2023, which would ease 
the anxiety of many residents regarding future growth.17

“Take out the peak” - The public’s top priority for visitor number management was 
the daily number of visitors, and most impacts cited were in relation to large visitor 
days (congestion, safety concerns, telecommunications challenges). In response, Sitka 
should advocate to reduce “peak” days in the cruise ship schedule. This should include 
limiting “large ships” - the neopanamax ships with 4,000+ passenger capacity - to one

* Id.

9 Id. at cover sheet.

10 Id. at p.3.

11 Id. at p. 4.

n Id.

13 Id.

14 Id. at p. 5.

15 Id. atpp. 10-12.

16 Id. at p. 11.

17 Id.
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per day. Also, consider their visitation on a weekly basis, with a potential range of two 
to four days per week. Based on the results of community survey, it appears that a 
daily limit between 5,000 and 7,000 cruise passengers is most agreeable. Another 
element of “taking out the peak” includes operational considerations - the 
disbursement of visitors throughout town and staggering ship arrivals can also reduce 
congestion on peak days. The Task Force further recommends the development and 
implementation of a lightering policy that would limit the size of ships (particularly 
those with lower berth capacities over 900 passengers) utilizing Sitka lightering 
facilities on days when 5,000 or more visitors are expected at the Sitka Sound Cruise 
Terminal and other docks.18

• “Designated quiet days” - Sitka should advocate to designate one or two quiet days 
per week, with preferences from the community for Fridays, Saturdays, and/or 
Sundays.19

• “Shorten the length of the season” - Sitka should advocate to limit sailings in April to 
early May as well as late September to October. Maintaining the historic, standard 
season of mid-May through mid-September would reduce the strain and burnout 
experienced by local businesses and the public generally, as well as protect the visitor 
experience cruise passengers have in Sitka that may encourage them to return as 
independent travelers.20

• “Continue collecting data” - Sitka should prioritize continuous data collection from 
the community, industry trends, evaluation methodologies for sustainable tourism, and 
economic data to inform future agreements with cruise ship operators.21

• “Prioritize initiatives that enhance and protect Sitka’s character and quality of life” - 
Many of the recommendations speak to potential priority actions and projects that 
would enhance and protect Sitka’s character and quality of life. In addition, the 
following should be considered: (a) continue to invest tax revenues gained through 
cruise tourism in services and infrastructure that promote quality of life; (b) promote 
and foster other industries, particularly those that operate year-round or in the winter 
months to keep Sitka a vibrant, year-round community with diverse economic pillars; 
(c) protect local enjoyment of holidays such as July 4, and protect use of public 
facilities for important events such a voting by reducing conflict with cruise visitation; 
and (d) protect and maintain Sitka’s federally designated Rural Status.22

18 Id.

19 Id.

20 Id. at p. 12.

21 Id.

22 Id.
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At its May 16, 2024 meeting, the Sitka Assembly discussed the Task Force 
Recommendations and received public comments, including those offered verbally during the 
meeting by Mr. Edwards. On motion, the Assembly accepted the Task Force recommendations by 
unanimous vote of all Assembly members present, and directed the Municipal Administrator to 
develop an action plan to be brought back to the Assembly no later than the second meeting in 
June.23

On June 19, 2024, Sitka Planning & Community Development Director Amy Ainslie, 
through Sitka Municipal Administrator John Leach, submitted to Mayor Eisenbeisz and Assembly 
Members a Memorandum with the subject “Action Plan for Tourism Task Force 
Recommendations,” attaching the “Action Plan for Tourism Task Force” (the “Action Plan”).24 
For each of the seven Task Force recommendations on “Levels of Tourism in Sitka,” the action 
plan describes the action on the recommendation, the priority for that action, and the timeline by 
which action will be taken. For the first five of such recommendations, the Action Plan describes 
the following action to be taken:

Direct the Municipal Adminstrator [^zc] to negotiate preliminary terms for an 
agreement that achieves the goals for levels of tourism as identified in the Task 
Force recommendations under Directive #1. Final approval of the agreement and 
terms by the Assembly25

The Action Plan assigns the foregoing action a “High” priority, with action to be taken within one 
to three months, to be led by the Assembly and the Municipal Administrator.26

For the sixth such recommendation - “Continue collecting data” - the Action Plan 
describes the following action to be taken:

Assembly to determine any additional studies or surveys to be commissioned - 
direction for Adminstrator [szc] to proceed [as] needed. Ordinance for supplemental 
appropriation may be needed (Visitor Enhancement potential source of funds)27

The Action Plan assigns the foregoing action a “Medium” priority, with action to be taken within 
four to six months, to be led by the Assembly and the Municipal Administrator.28

23 Motion 24-073, approved May 16, 2024.

24 Action Plan for Tourism Task Force, Sitka Assembly File No. 24-094 (the “Action Plan”).

25 Action Plan at p. 2.

26 Id.

27 Id.

nId.
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For the last such recommendation - “Prioritize quality of life” - the Action Plan describes 
the following action to be taken: “Ongoing, long-term effort. No specific action needed.”29 The 
Action Plan assigns the foregoing action an “Ongoing” priority to be led by the Assembly.30

The Action Plan was on the agenda for the Sitka Assembly’s June 25, 2024 meeting, but 
on the advice of Mr. Hanson, the Sitka Assembly voted to postpone discussion and decision on the 
Action Plan until he has a full opportunity to review and consider the Action Plan in light of the 
newly filed Third Application and make a recommendation to the Assembly.

The Assembly’s unanimous acceptance of the Task Force Recommendations and the 
direction to the Municipal Administrator to develop an action plan implementing the Task Force 
Recommendations shows that the Sitka legislative process is addressing the same matters and 
issues, in much the same way, as the Third Application proposes. Given the substantial similarity 
between the Assembly’s action and what the proposed Third Application seeks to achieve, the 
Third Application is prevented by the principles laid out by the Alaska Supreme Court in Warren.

C. The Third Application.

The Third Application now proposes a citizen’s initiative that is clearly, and unlawfully, 
designed and timed to undermine the Sitka Assembly’s legislative authority and process. The 
proposed ordinance presented in the Third Application (the “Proposed Ordinance”) would address 
the same matters now being addressed by the Assembly through its legislative authority and 
process - “reducing cruise-related overcrowding of people and vehicles,” “protect Sitka’s rural 
subsistence status, small town character and way of life,” and “regain Sitka’s integrity as a high- 
quality destination for international, national and Alaskan visitors of all kinds.”31 Under Warren, 
the Assembly’s legislative act and Mr. Edwards’ proposed initiative are “substantially similar” 
such that the initiative may not proceed to certification or to the ballot.

A review of the details of the Third Application’s Proposed Ordinance further shows that, 
like the first application, the Third Application would be “an impermissible appropriation of a 
public asset under Art. XI, Sec. 7 of the Alaska Constitution;” and, like the first and second 
applications, the Third Application “is legally insufficient under AS 29.26.110(a)(4), because it 
would be unenforceable as a matter of law.”

1. The Third Application Would Impermissibly Appropriate Public Resources.

Under Article XI, Section 7 of the Alaska Constitution, which applies to municipal citizen 
initiatives by virtue of AS 29.10.030(c), an initiative may not be used to make appropriations. In

™ Id.

30 Id.

31 Proposed Ordinance § 25.01.010 (Purpose and Intent), 1st paragraph, p. 1.
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turn, a Municipal Clerk has the authority to reject an application for initiative petition if she 
determines it “violates . .. [this] liberally construed restriction[] on initiatives.”32 Appropriation is 
not limited to money; an initiative setting aside land or any other type of government or other 
public property or resource may also be an appropriation.33 An initiative proposes to make an 
appropriation if it “would set aside a certain specified amount of money or property for a specific 
purpose or object in such a manner that it is executable, mandatory, and reasonably definite with 
no further legislative action.”34 The Third Application does just that.

Mr. Edwards’ first application ran afoul of the appropriation prohibition by expressly 
attempting to establish a port district in the zoning maps of Sitka that would appropriate streets 
and land owned by Sitka within the new port district. While the Third Application does not 
expressly propose a port district, it does clearly appropriate public property by commandeering 
public assets in a way the effectively creates an implied new port district. In fact, such public assets 
would be so affected in character and use that Sitka itself would be deprived of the uses and 
operations of its valuable assets, namely cruise ship docks. The Proposed Ordinance would also 
significantly alter the public use of streets, sidewalks, and parks in such a way as to rise to an 
appropriation of those public resources.

Sitka’s two public docks for cruise ships would be transformed from their current 
possession and use into highly regulated clearinghouses for processing passengers and crew 
embarking and disembarking cruise ships that call on Sitka. Under Section 25.01.050(2) of the 
Proposed Ordinance, a public dock that serves cruise ships or their crews and passengers would 
need to apply for, and pay for, a “Sitka Port Facility Permit” to be issued by some as-yet identified 
“department” of Sitka. A failure to hold a permit may expose the public dock to substantial fines 
and ineligibility to obtain a future permit and, thus, operate for cruise ship purposes.35

The Proposed Ordinance further appropriates public resources by requiring the public 
docks serving cruise ships and their passengers and crews to implement and apply rigorous data 
collection and reporting requirements. Such requirements are not just a matter of counting people 
passing through turnstiles. Section 25.01.050(E)(1) would require the public dock to “distinguish 
between passengers and crew, and between those continuing, starting or ending an itinerary in 
Sitka.” In other words, valuable public resources would need to be deployed in stopping and 
questioning each person who crosses the dock, whether embarking or disembarking. That would 
require not just turnstiles, but booths and personnel akin to the operations of the Customs and

32 Alaska Action Center, Inc. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004), citing Kodiak Island 
Borough v. Mahoney, 71 P.3d 896, 900 (Alaska 2003) and Brooks v. Wright, 971 P.2d 1025, 1027 (Alaska 1999).

33 See Thomas v. Bailey, 595 P.2d 1,9 (1979) (land); Pullen v. Ulmer, 923 P.2d 54, 61 (Alaska 1996) (salmon - public 
resource)

34 Alaska Action, 84 P.3d at 993, citing City of Fairbanks v. Fairbanks Convention and Visitors Bureau, 818 P.2d 
1153, 1157 (Alaska 1991).

35 See Proposed Ordinance § 25.01.080(A).
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Immigration Services at ports of entry. As if that were not enough, Section 25.01.050(G)(2)(c) 
would have those public docks “make daily counts of all buses, vans and taxis leaving the facility, 
for each of those categories.” On top of such data collection responsibilities, the public docks 
would then have strict data reporting requirements, again subject to fines for failures to comply 
and inaccuracies in reporting. While Mr. Edwards is astute enough not to expressly call for 
establishing a “port district,” the Third Application in effect creates the same structure.

More importantly, the Third Application is completely silent as to how Sitka is to pay for 
creating and operating the cruise passenger clearinghouses called for in the Proposed Ordinance. 
While the Proposed Ordinance does call for application fees and fines, no connection whatsoever 
is made between such proposed revenue and the high expense of operating a cruise ship terminal 
under the Proposed Ordinance. Thus, we are left with the conclusion that the Third Application 
would have Sitka tap the municipality’s general funds to cover the high expenses of operating its 
clearinghouse cruise ship terminals and of implementing, administering, and enforcing the many, 
complex rules and requirements put forth in the Proposed Ordinance. That is an appropriation of 
general funds to serve the specific purpose of the initiative, which is impermissible.

Additionally, the caps on cruise ship passengers, when met, would empty public streets, 
sidewalks, and parks of such passengers. When viewed in light of the Constitutional right of those 
passengers to travel those streets and sidewalks freely (see below), the Third Application’s taking 
those streets away from passengers is another form of appropriation. Such prohibition appropriates 
the streets and sidewalks from Sitka by limiting how Sitka may use and make available its streets 
and sidewalks to members of the public. And that appropriation would benefit the sponsors of the 
proposed initiative to the detriment of other members of the public, including cruise visitors.

There are “two core-objectives” underlying the prohibition against appropriations by 
initiative. The first is “to prevent the electoral majority from bestowing state assets on itself.” The 
second is to “preserve to the legislature the power to make decisions concerning the allocation of 
state assets.”36 On the first objective, the Third Application would have public docks, streets, 
sidewalks, and parks appropriated away from public access to serve special-interest goals of the 
sponsors of capping cruise ship visitors. In doing so, they would effectively bestow those public 
assets on themselves in terms of possession, control, operation, and even availability.

On the second objective, the Third Application would, and is obviously intended to, take 
away from the Sitka Assembly the power and right to make decisions concerning the allocation of 
using Sitka’s public docks, as well as its streets, sidewalks, and parks. The Proposed Ordinance 
would take control of such public assets and their allocation among competing needs from the 
Sitka Assembly. That is highly evident in the timing of this Third Application - it comes at the 
same time as the Assembly is implementing the Task Force Recommendations accepted by the 
Assembly at its May 16, 2024 meeting. Now, apparently unhappy with the Assembly, the sponsors

36 Mallot v. Stand for Salmon, 431 P.3d 159, 165 (Alaska 2018).
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of the Third Application seek to make an end-around the Assembly with their proposed citizen’s 
initiative. Again, that is exactly what Warren prohibits.

2. The Third Application is Confusing, Misleading, and Incomplete and Legally 
Insufficient Under AS 29.26.110(a)(4).

As Mr. Hanson wrote in providing you advice on the first two applications:

The proposed ordinance must be reviewed to consider its legal sufficiency, 
and it must be worded carefully enough to be enforced. Initiatives must be drafted 
clearly enough so that the voters know what they are voting on and so future 
disputes over the initiative’s meaning are avoided.37

Once again, the Third Application fails to meet that standard because it is misleading, confusing, 
and incomplete, among other deficiencies, in several important ways.

First, even the stated purpose of the Proposed Ordinance is confusing, conflicting, and 
misleading. Section 3 states that the purpose is to “limit[] the amount of cruise visitation (‘persons 
ashore’).” Section 25.01.010 of the Proposed Ordinance would echo that statement: “This chapter 
manages cruise visitation through limitations on the number of ‘persons ashore’ . . .” However, 
Paragraph 8 of Section 25.01.030 boldly contradicts those statements of purpose, when it would 
enact the following rule: “No person shall be impeded from disembarking or embarking a ship, 
even if a port call causes exceedance of a cap . . .” To add to the contradiction, there is an entire 
section in the Proposed Ordinance, Section 25.01.070, that addresses “Non-interference with 
seafarers or passengers.” Paragraph B of that proposed section goes so far as to say, “Cruise ship 
passengers are welcome ashore in Sitka even if their port call exceeds the number of ‘persons 
ashore’ authorized ...”

The Proposed Ordinance talks out of both sides of its mouth. Are cruise ship passengers 
welcome in Sitka or not? The Proposed Ordinance would confuse the voter as to its purpose and, 
frankly, the sponsors saying that all cruise passengers are “welcome ashore in Sitka” is not just 
misleading, it is false. Just witness the “welcome” received by some of the first cruise ship 
passengers that arrived in Sitka earlier this year.

Second, similarly, the substance of rules within the Proposed Ordinance are conflicting, 
and thus confusing, in application. Whereas the first paragraph of Section 25.01.070(B) says that 
“Cruise ship passengers are welcome ashore in Sitka even if their port call exceeds the number of

37 Memorandum dated September 29, 2023 to Sara Peterson, Municipal Clerk, from Brian E. Hanson, Municipal 
Attorney, regarding Application for Initiative Petition entitled “Limitation of Cruise Visitation in Sitka” submitted 
September 15, 2023, at p. 7; and Memorandum dated November 9, 2023 to Sara Peterson, Municipal Clerk, from 
Brian E. Hanson, Municipal Attorney regarding Application for Initiative Petition (the “Second Application”) entitled 
“Limitation of Cruise Visitation in Sitka,” submitted October 25, 2023, at p. 5.
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‘persons ashore’ authorized . . the very next paragraph in that same subsection says, “If a ship 
is currently barred . . ., the ship and any port facility shall not allow passengers to disembark . . .” 
(emphasis added). Not only does this second paragraph put an onus on the dock operator to 
determine cruise ship disqualification and to deter passenger disembarkation from such cruise 
ships, it also puts that dock operator in the dilemma as to which directly conflicting rule to apply 
- does the dock facility allow the passenger to pass as required under the first paragraph of Section 
25.01.070(B), or block the passenger’s disembarkation as required under the second paragraph? 
Either way it chooses, it would violate Section 25.01.070(B).

Third, the proposed language in Section 25.01.040 of the Proposed Ordinance attempting 
to set forth how cruise ship visitation would be scheduled will make your head spin. The language, 
let alone the process attempted to be established, is nonsensical, impossible to understand, and not 
feasible in application.

Take a simple question to start: To whom is a Sitka Cruise Ship Permit issued - the cruise 
line company or each cruise ship? On the one hand, Section 25.01.040(E)(1) says that “the ship” 
must have a valid permit to be eligible to apply for a preseason port call authorization. But under 
Section 25.01.050(1) - which is the requirement to possess a Sitka Cruise Ship Permit - it is the 
“cruise line company” that must apply for and receive the permit.

Similarly, must the permit be issued before the company or the ship (which one?) may 
apply for and participate in the preseason scheduling process? On the one hand, Section 
25.01.040(E)(1) would answer the question in the affirmative, but that is not how Section 
25.01.050(1) reads. Section 25.01.050(1) - which addresses the requirement for a “Sitka Cruise 
Ship Permit” - says that only those ships that will call on Sitka will need a permit, presupposing 
that they have already scheduled port calls before the season and having a permit: “A cruise line 
company whose ship(s) will make one or more port calls in Sitka during the year must first apply 
for and receive a current, valid ‘Sitka Cruise Ship Permit’ individually for each ship that is not 
exempt under 25.01.030(A)(7).” We read Section 25.01.050(1) to say that a cruise line company 
only needs to apply for a permit after it has scheduled port calls in Sitka; otherwise, why would it 
need a permit? That clearly contradicts the language of Section 25.01.040(E)(1) which requires a 
permit in order to participate in the preseason scheduling process.

Subparts (a) through (e) of Section 25.01.040(E)(1) attempt to set forth a selection process, 
akin to a draft, for scheduling cruise ship port calls. To say that the explanation of the selection 
process is “as clear as mud” would be an understatement. Under subpart (a), a yet-to-be-identified 
“responsible department” of the Sitka municipal government apparently will have the 
responsibility for running a port call selection process. Subpart (b) seems to give first dibs in the 
selection process to “itineraries” that begin or end in Sitka, but this language is vague. What does 
it mean to begin or end an “itinerary” in Sitka, since the term “itinerary” is not included in the 
definitions in Section 25.01.020? As you can appreciate, the term “itinerary” can have multiple 
meanings in the context of travel and cruise visitations, and it would seem that use of the term here
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requires a definitive meaning spelled out in the definitions section. Otherwise, to gain priority, 
cruise line companies may have multiple ways by which they begin or end “itineraries” in Sitka.

Subpart (c) goes on to provide that “the [unidentified] department” shall randomly draw 
names of applicants to determine the “initial order” for port call requests. But the selection by an 
“applicant” is limited to “one of its applied-for port call schedule authorizations” (whatever that 
means!). If we try to understand what an “applied-for port call schedule authorization” is, it would 
appear that before the conference where the selection process is conducted, a cruise line seeking 
port calls at Sitka must identify on its preseason application the dates it will pursue at the 
conference. That makes no sense, particularly since such dates will receive no “schedule 
authorization” prior to the selection conference. It makes even less sense in practice, when weeks 
or months after such applications are submitted the port call dates are selected, the cruise line will 
only have available to it for selection the dates stated on its application. For that process would 
assume that dates stated on the application are available when the cruise line’s turn to select comes 
up and the cap(s) are not met by or for such date. Subpart (d) is even more confusing. If a requested 
port call cannot be authorized due to application of a cap, then the applicant “may instantly” 
request an alternative date? How will that “alternative date” work with the limitation set forth in 
Subpart (c) that would restrict the cruise line to the dates set forth in its application?

The main takeaway from Subparts (a) through (e) is that the process by which cruise ship 
port calls are determined is complicated, ambiguous, susceptible to conflict, and likely to be gamed 
by savvy participants. Perhaps more importantly for your consideration of the Third Application, 
the language and attempted process spelled out in Subparts (a) through (e) raise more questions 
than they answer, which is exactly what you do not want in a citizen initiative going to the ballot.

Fourth, while the Proposed Ordinance imposes burdensome and expensive processing, 
conferencing, permitting, monitoring, enforcement, data collection, and reporting responsibilities 
on Sitka, some yet-to-be-named-or-created “department,” and its cruise ship terminal operations, 
there is nothing in the Proposed Ordinance that provides funding to support such activities. That 
silence speaks volumes - the sponsors of the Third Application do not want the voter to know that 
the high expense imposed on the Municipal Government by the Proposed Ordinance will have to 
come out of the municipality’s general fund. The omission of this critical fact renders the Proposed 
Ordinance incomplete, if not also misleading, and thus insufficient.

Fifth, there are other significant typographical errors within the Proposed Ordinance. For 
example, the definition of “Cruise ship” in Section 25.010.20(D) refers (parenthetically without a 
closing parenthesis) to Section “25.01.030(A)(4) and (A)(5)” when the reference should be to 
Section “25.01.030(A)(6) and (A)(7).”
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3. The Third Application Would Irreparably Harm the Sitka Economy, Its Tax Base, 
and Businesses and Residents that Serve Cruise Ships and Their Visitors.

There can be no doubt that cruise ships and their passengers infuse the Sitka economy 
which derives a higher tax base for Sitka’s public services, higher revenues for local businesses, 
and more jobs for residents. The Task Force Recommendations report touches on the financial 
benefits the cruise industry provides to the Sitka economy and tax base: “Two-thirds of 
respondents at the November 13th [2023] town hall meeting cited economic benefit from the cruise 
industry in the form of direct benefits through jobs/businesses in the industry for themselves or 
family members, increased revenue, and benefits to the general economy.”38 As a result, “[n]ew 
and improved municipal services have been made available, and substantial contributions to public 
infrastructure have been made as a result.”39 While economic benefits should not be the sole, or 
even most important, factor for determining the right level of cruise visitation in Sitka,40 it should 
certainly carry weight as competing interests and allocations are considered and balanced through 
the current legislative process of the Sitka Assembly.

The Third Application seeks to eliminate, rather than balance, the economic benefits 
derived by Sitka and its residents from cruise visitation. The concerns that the sponsors of the 
Third Application seek to address is what they perceive as “overcrowding of people and vehicles 
on Sitka’s highways, streets, sidewalks, trails, waterways and public places.”41 But that is not what 
the Third Application would accomplish - as it would go much deeper than just reducing 
overcrowding; the Proposed Ordinance would leave Sitka empty many days during the peak cruise 
season.

While the daily visitor cap of merely 4,500 “persons ashore”42 that the Proposed Ordinance 
seeks to impose may bear some rational relationship to serving the goal of reducing overcrowding, 
the seasonal cap of 300,000 “persons ashore” does not. That proposed seasonal cap is either 
arbitrary and capricious with no rational relationship to addressing alleged overcrowding, or it is 
intentionally designed to economically injure Sitka and its tax base and the many businesses and 
residents who rely on the cruise industry for their livelihoods. Even if just a conservative daily 
average of 3,000 “persons ashore” arrive in Sitka from cruise ships, the seasonal cap will be 
exhausted in just 100 days. But under the Proposed Ordinance, the “cruise season” would last from 
May 1 through September 30,43 for a total of 153 days. Thus, under a conservative average of 
3,000 “persons ashore,” a number that Sitka can well handle, there would be another 53 days -

38 Task Force Recommendations Report at p. 6.

39 Id. at p. 7.

40 Id.

41 Proposed Ordinance § 25.01.010.

42 See Proposed Ordinance § 25.01.020.G. Note that “persons ashore” includes not just passengers, but also 
crewmembers.

43 Proposed Ordinance § 25.01.020(C).
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nearly two months during the peak cruise season - when no “persons ashore” could visit Sitka. On 
those 53 days, shops, restaurants, tours, and attractions would, for the most part, be idle. The 
impacts of that number of idle days on Sitka, its tax base, and the businesses and residents who 
rely on the cruise ships and their passengers for their livelihoods would be disastrous.44

Because the seasonal cap is not rationally tied to the stated purpose of the Proposed 
Ordinance, it will only serve to create further confusion and conflict as to the meaning and 
implementation of the Proposed Ordinance. Moreover, the utter lack of discussion in the Third 
Application as to the adverse economic impact the Proposed Ordinance would have is not just 
misleading, incomplete, and confusing, it is irresponsible.

D. The Third Application Would Impose Fees and Fines Prohibited by Federal Maritime Law.

Since “Cruise ship passengers are welcome ashore in Sitka even if their port call exceeds 
the number of ‘persons ashore’ authorized,”45 then the Third Application is not really about 
reducing cruise visitation in Sitka. It is about punishing cruise ships and the docks that serve them, 
and making them pay application fees and fines, which is ironic given that two of the cruise ship 
docks susceptible to such payments are Sitka public docks. This ill intent behind the Third 
Application is another reason the stated purpose of the Proposed Ordinance is misleading and false.

Viewed as a means for collecting fees and fines from the cruise lines, the Third Application 
clearly runs afoul of well-established federal maritime law, namely the statutory prohibition of 33 
U.S.C. § 5. That statute plainly prohibits Sitka from imposing any “taxes, tolls, operating charges, 
fees, or any other impositions whatever” - which would include application fees and fines - on 
cruise ships that call on Sitka (or its passengers or crew):

(b) No taxes, tolls, operating charges, fees, or any other impositions whatever shall 
be levied upon or collected from any vessel or other water craft, or from its 
passengers or crew, by any non-Federal interest, if the vessel or water craft is 
operating on any navigable waters subject to the authority of the United States, or 
under the right to freedom of navigation on those waters, except for-

(1) fees charged under section 2236 of this title [port or harbor dues];

(2) reasonable fees charged on a fair and equitable basis that—

(A) are used solely to pay the cost of a service to the vessel or water craft;

(B) enhance the safety and efficiency of interstate and foreign commerce; and

44 If the proposed cap of 4,500 persons ashore were reached on a daily basis, the seasonal cap would be exhausted in 
just 67 days, leaving Sitka idle of cruise visitations for 86 days, more than half of the entire peak cruise season.

45 Proposed Ordinance § 25.01.070(B).
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(C) do not impose more than a small burden on interstate or foreign 
commerce; or

(3) property taxes on vessels or watercraft, other than vessels or watercraft that 
are primarily engaged in foreign commerce if those taxes are permissible under the 
United States Constitution.46

The Proposed Ordinance’s application fees and fines for cruise ships are not permitted under the 
statute, as they do not fit into any one of the limited exceptions. The statute is clearly controlling 
authority, and by virtue of its direct and express preemption of local attempts to charge fees and 
other impositions on vessels upon navigable waters, any attempt by Sitka to impose fees and fines 
on cruise ships would be clearly prohibited under controlling authority. In turn, the Proposed 
Ordinance is unenforceable as a matter of law under AS 29.26.110(a)(4).

E. The Third Application Clearly Violates the “Takings Clauses” in the U.S, and Alaska 
Constitutions.

Both the U.S. Constitution and the Alaska Constitution prohibit the taking of private 
property for a public use without just compensation. The Fifth Amendment of the U.S. Constitution 
states, “nor shall private property be taken for public use, without just compensation;” and this 
clause is made applicable to the states through the Fourteenth Amendment.47 Section 18 of the 
Alaska Constitution similarly states, “Private property shall not be taken or damaged for public 
use without just compensation.”

The Proposed Ordinance converts private docks that serve cruise ships into passenger 
disembarkation and embarkation clearinghouses and compliance (and rejection) points, where 
burdensome and expensive screening, monitoring, data collection, and enforcement efforts are 
imposed. Effectively, those docks become akin to Customs and Immigrations entry ports, where 
the docks and those operating them become quasi-govermental property and operations. As such, 
the Proposed Ordinance “takes” private property for those governmental functions, which is 
clearly a regulatory taking subject to the Takings Clauses. The Constitutional guarantee that 
private property shall not be taken for a public use without just compensation was designed to bar 
a government authority from forcing some people to alone bear public burdens which, in all 
fairness and justice, should be borne by the public as a whole.48 A “regulatory taking” occurs when 
governmental regulations limit the use of private property to such a degree that the landowner is 
effectively deprived of all economically reasonable use or value of their property.49

46 33 U.S.C. § 5(b) (emphasis added).

47 See Chicago, B & QR. Co. v. Chicago, 166 U.S. 226 (1897).

48 Armstrong v. United States, 364 U.S. 40,49 (1960).

49 Murr v. Wisconsin, 582 U.S. 383, 394 (2017).
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Monitoring and stopping passenger disembarkation and collecting data - only by virtue of 
the privilege of an annual permit that may be revoked, penalized, or not renewed, thereby depriving 
decades long use and operation of the private facility - is a clear equivalent of forcing a few people 
alone to bear public burdens which, in all fairness and justice, should be bome by the public as a 
whole. The onerous requirements called for in the Proposed Ordinance would turn relatively 
passive income-producing docks into burdensome operations requiring intensive and active 
monitoring and policing of disembarkations and collecting and reporting data of disembarkations 
(and installing facilities and hiring personnel to meet such obligations). This is a classic case of 
“regulatory taking.”50

The Third Application calls for neither the execise of the eminent domain process, nor the 
payment of just compensation, for such taking, which makes it an unconstitutional exercise of 
governmental power.51 For “controlling authority” confirming the Proposed Ordinance would 
constitute a regulatory taking (and thus be unconstitutional by not calling for an eminent domain 
process or just compensation), we refer you to the following case authority: Pennsylvania Coal 
Co. v. Mahon, 260 U.S. 393, 415 (1922) (“while property may be regulated to a certain extent, if 
regulation goes too far it will be recognized as a taking”); Penn Cent. Transp. Co. v. City of New 
York, 438 U.S. 104 (1978) (factors considered in determining whether a regulation constitutes a 
taking are: (1) the economic impact of the regulation on the plaintiff; (2) the extent to which the 
regulation has interfered with distinct investment-backed expectations; and (3) the character of the 
governmental action); Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992) (law aiming to protect 
erosion and destruction of barrier islands that barred Lucas from erecting permanent habitable 
structures on his land deemed a regulatory taking); Horne v. Dep't of Agric., 569 U.S. 513 (2013) 
(in action seeking judicial review of agency enforcement action imposing fines and penalties, court 
held that petitioner’s claim that such fines and penalties were a taking of private property could be 
raised as an affirmative defense to the enforcement action).

F. Other Reasons Make the Third Application Clearly Unenforceable.

In response to the first and second applications, Allen Marine presented further reasons for 
why the proposed cruise ship visitation limitations set forth in the Proposed Ordinance are clearly 
unenforceable. Rather than repeat all of those reasons at length here, we simply incorporate them 
by reference herein. Those reasons include the following:

1. The Proposed Ordinance would violate the Commerce Clause in the U.S. 
Constitution and is, thus, unconstitutional and unenforceable.52

50 See Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 539-40 (2005) (on identifying “regulatory actions that are 
functionally equivalent to the classic taking in which government directly appropriates private property...”).

51 See, e.g., Kaiser Aetna v. United States, 444 U.S. 164, 178-180 (1979) (imposition of a navigational servitude upon 
a private marina constitutes a taking).

52 See Allen Marine Tours & Affiliates’ letter to you, dated November 6, 2023 at pp.10-11.
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2. The Admiralty Clause in the U.S. Constitution preempts application of the 
Proposed Ordinance.53

3. The Proposed Ordinance would violate the fundamental right to travel that every 
American has under the U.S. Constitution.54

Allen Marine reserves all rights with respect to the Proposed Ordinance and does not waive any 
claims, defenses, arguments, and the like which are not raised in this letter.

III. Conclusion.

There are multiple reasons why you should reject the Third Application, not the least of 
which is that the Sitka Assembly has cruise visitation on the forefront of its agenda. The legislative 
process, where balancing of multiple, conflicting interests and allocating finite public resources 
can be best achieved, ought to be permitted to run its course before any interest group seeking to 
serve narrowly defined special interests is permitted to undermine the legislative process.

If we can answer any questions or provide any further information, please feel free to 
contact me. Thank you.

Very truly yours.

HELSE 'TERMAN LLP

btt E. Collins

SEC: jib 

cc (by email):
Mr. John Leach, Municipal Administrator (administrator@cityofsitka.org) 
Mr. Brian E. Hanson, Municipal Attorney (brian.hanson@cityofsitka.org) 
Allen Marine Tours, Inc.

53 Id. atpp. 11-12.

54 Id. at p. 12.
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VIA EMAIL and U.S. MAIL 
 
June 28, 2024 
 
Sara Peterson, Municipal Clerk 
Office of the Sitka Municipal Clerk 
100 Lincoln Street, Suite 306 
Sitka, Alaska 99835 
sara.peterson@cityofsitka.org 
 
cc: Brian E. Hanson, Municipal Attorney 
 brian.hanson@cityofsitka.org 
 
RE: “Cruise Limitations” Initiative Petition 

(Our Matter No: 11105-1) 
 
Dear Sara: 
 
On behalf of Royal Caribbean Cruises, Ltd.,1 I write to you regarding the June 18 filing of a ballot 
proposition intended to appear on the October 2024 ballot—the so-called “Limitation of Cruise 
Visitation in Sitka” Ordinance (the “Ordinance”).  The Ordinance seeks to place hard caps on the 
number of cruise passengers from any large ships allowed ashore per day and per season, and also 
limits such passengers to accessing Sitka only six days per week.2 
 
The Ordinance is an unlawful use of the initiative power for several reasons.  First, it is a clear 
example of an “appropriation” of public assets prohibited by Article XI, Section 7 of the Alaska 
Constitution.  Second, it also violates the fundamental right to travel guaranteed by the Alaska 
Constitution.  The Ordinance conflicts with multiple aspects of federal law, including federal 
statutes, the United States Constitution, and international law principles incorporated by federal 
law.  And finally, the proponent of the Ordinance is prohibited from bringing it because a 
substantially similar measure was rejected less than one year ago. 
 
Sitka Ballot Measure Provisions 
 
Under 2.80.040 the SCG only provides generalized format and content requirements that are not 
substantive in nature.  However, the SCG is supplemented by Alaska Statutes and the Alaska 
Constitution regarding the proper subjects and contents of ballot measures.3 
 

 
1 Although I write today on behalf of my client, the reasoning in this letter applies with equal 
force to the interests of all similarly situated cruiselines. 
2 See Ordinance at 25.01.030. 
3 See September 29, 2023 Application Review by Brian E. Henson, sent to Sara Peterson at page 
2. 
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State Law and Constitution Prohibits Ballot Measures Making an Appropriation 
 
Under AS 29.26.100 “[t]he powers of initiative and referendum are reserved to the residents of 
municipalities, except the powers do not extend to matters restricted by Art. XI, Sec. 7 of the state 
constitution.”  In addition, AS 29.10.030(c) states that: “[a municipal] charter may not permit the 
initiative and referendum to be used for a purpose prohibited by Art. XI, Sec. 7 of the state 
constitution.” 
 
Article XI, Section 7 of the Alaska Constitution makes clear that an initiative cannot be used to 
“dedicate revenues, make or repeal appropriations, create courts, define the jurisdiction of 
courts or prescribe their rules, or enact local or special legislation.”4  Any such attempted misuse 
of the initiative process should result in a measure being rejected. 
 
The Alaska Supreme Court has implemented a two-part test for determining whether the provisions 
of an initiative constitute a prohibited appropriation: 
 

First, we determine whether the initiative deals with a public asset.  In a series of 
cases, we have determined that public revenue, land, a municipally-owned utility, 
and wild salmon are all public assets that cannot be appropriated by initiative.  
Second, we determine whether the initiative would appropriate that asset.  In 
deciding where the initiative would have that effect, we have looked at the “two 
core objectives” of the limitation on the use of the initiative power to make 
appropriations.  One objective is preventing “give-away” programs that appeal to 
the self-interest of voters and endanger the state treasury.  … The other objective 
is preserving legislative discretion by “ensur[ing] that the legislature, and only 
the legislature, retains control over the allocation of state assets among 
competing needs.”5 

The Ordinance purports to place a hard cap on passengers from large vessels disembarking in Sitka 
(both per day and cumulatively by season) and to limit their ability to do so to six days per week.  
The Ordinance essentially prohibits such ships’ crews and passengers over the cap (and one day a 
week) from accessing the entirety of Sitka. 
 
Accordingly, the Ordinance takes control of public assets—access to the City of Sitka itself—and 
allocates them amongst competing needs.  On one day a week, large vessel passengers cannot 
access Sitka at all, while everyone else can.  Additionally, it places a hard cap on those passengers 
allowing certain passengers free access, but then allocating access away from any (per day or per 
season) surplus passengers.  This usurps the authority and control provided to the Sitka Assembly 
by law.   
 
The Alaska Supreme Court has specifically found a prohibited appropriation where, as is the case 
here, a ballot measure allocates a public resource amongst competing user groups.  In that case, it 
was a ban on fishing for salmon via set net in a particular region.  Specifically, the Court said that 

 
4 (Emphasis added). 
5 Citizens for Taxi Reform v. Municipality of Anchorage, 151 P.3d 418, 422-23 (Alaska 2006) 
(citations omitted and emphasis added). 
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the ballot measure at issue was an unconstitutional appropriation because the proposed measure 
“would completely appropriate salmon away from set netters and prohibit the legislature from 
allocating any salmon to that user group.”6  The Ordinance is materially identical to the invalid set 
netting initiative because it would completely appropriate access to Sitka away from surplus cruise 
ship passengers and crew towards other user groups (e.g., smaller passenger vessels, charters, 
sightseeing tours, fly-in visitors, etc), and the Assembly would have no discretion to otherwise 
allow access to these passengers. 
 
The Ordinance therefore violates the Alaska Constitution because it has the purpose and effect of 
making an appropriation of public assets and because it interferes with the Assembly’s exclusive 
ability to control these assets and allocate them amongst competing needs.  As a result, the 
Ordinance also fails to satisfy AS 29.26.110(a)(1). 
 
Accordingly, you should reject the Ordinance as an unconstitutional appropriation. 
 
The Ordinance would be Unenforceable as a Matter of Federal Law 
 
An initiative must be enforceable as a matter of law to be placed on a ballot under AS 
29.26.110(a)(4).  However, the Ordinance would likely be enjoined because it conflicts with 
several aspects of federal law including, but not limited to, the following: 
 

• The fundamental right to travel in the U.S. Constitution, contained in the Fourteenth 
Amendment’s Privileges and Immunities Clause, as well as other constitutional 
provisions.7  By arbitrarily blocking citizens from Sitka on certain days and if they are 
surplus passengers, the Ordinance clearly violates the right to travel. 
 

• The Commerce Clause in the U.S. Constitution at Article I, Sec. 8 providing that: the U.S. 
Congress has the exclusive power “to regulate commerce with foreign nations, among 
states, and with the Indian tribes.”  Cruise ship travel, particularly through the inside 
passage, necessarily implicates interstate and foreign commerce.  Both areas are 
exclusively regulated by federal law, meaning the Ordinance clearly violates the 
Commerce Clause. 
 

• The Ordinance conflicts with established principles of international and federal maritime 
law guaranteeing freedom of navigation, passage, and entry to ports, as well as federal 
statutes governing those subjects.   
 

• The Takings Clause in both the U.S. Constitution at the Fifth Amendment and the Alaska 
Constitution at Article I, Sec. 18 prohibit the taking of private property without just 
compensation.  The Ordinance directly impacts private dock owners by dramatically 
limiting the docks’ use without compensation.  It also will have a massive indirect impact 

 
6 Lieutenant Governor v. Alaska Fisheries Conservation Alliance, Inc., 363 P.3d 105, 106 
(Alaska 2015). 
7 See also discussion of a right to travel in the Alaska Constitution based in its equal protection 
clause, Thomas v. Bailey, 595 P.2d 1, 9-16 (Alaska 1979).  
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on business owners throughout Sitka.  Accordingly, the Ordinance violates the Takings 
Clauses of both the U.S. and Alaska Constitutions. 
 

Sitka Code Prohibits Re-filing an Amended Petition Less than One Year after Rejection 
 
The supporters of the Ordinance appear to be serially filing measures related to “Limitation of 
Cruise Visitation in Sitka.”  Two such measures appear to have been filed in 2023, one on or about 
September 15 and the other on or about October 25.  This current measure was filed on June 18, 
2024.  However, such “rapid fire” filing of related measures is not permitted by Sitka Code. 
 
Specifically, SGC 2.80.040(D)(2) provides that, “[i]f the petition is deemed insufficient for any 
reason other than lack of required number of signatures, it may not be amended or resubmitted 
sooner than one year.”8  Here, the proponents of this latest measure have recently had prior 
petitions rejected for reasons of facially unconstitutionality—i.e. a “reason other than lack of 
required signatures.” They have therefore filed this amended version of their petition regarding 
“Limitation of Cruise Visitation in Sitka” many months too early.  Accordingly, the Ordinance can 
and should be rejected for that reason as well. 
 
Conclusion 
 
The Ordinance is unenforceable as a matter of state and federal law. The Ordinance also was filed 
months too early and cannot even be considered until much later in the year.  The correct decision 
is to reject the Ordinance for these reasons. 
 
Thank you for your attention to this matter.   Please reach out if you have any questions regarding 
this letter. 
 
Sincerely, 
 
s/Scott Kendall/ 
 
Scott Kendall 
Attorney 
scott@cashiongilmore.com 
(907) 339-4967 (direct) 

 
8 (Emphasis added). 
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